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It is a primary duty of state to maintain law and order in the society by the way 
of punishing the wrongdoer as offender and send them into the prison by 
State Authority.  
 
The basic theory of criminal justice is to punish the offenders. The crime and 
the punishment are two sides of the coin.  Punishment is based on basic 
doctrines provided for the protection of the society and to create deterrent in 
the minds of the offenders as they may stop doing further crimes. Thus the 
punishment is absolutely essential. But simultaneously, on the other side 
offenders and convicted are also human beings. Basic Human Rights as a 
human being should be provided to all offenders-prisoners. Justice Krishna 
Iyer said that: - 
 
"To strike a balance between the need of the enforcement of 
law for prevention of crime on the one hand and the 
protection of Human Rights of Prisoners during the course of 
law enforcement on the other hand is perennial problem of 
the State. The primary function of the State is to maintain 
law and order, therefore, the attitude of the State towards 
criminals always remains harsh to suppress and shun the 
criminal activities and sometimes the function of State is 
blamed as violative of the Human Rights of prisoners." 
 
Protecting the Human Rights of prisoners which states that initially action 
should be taken at the time of arrest, neglecting custodial torture and mental 
extortion threatening and finally put the process of punishment or conviction 
the accused/prisoners should be treated as living human being. Though in the 
present society legal literacy camps, Human Rights education and workshops 
are regularly organized. The society in toto and division of society are the 
police, judicial, jail machinery. There is no considerable change in the 
condition of Human Rights. Despite the growth of education and remarkable 
changes has taken place in the society, self-speaking provisions of 
Constitution in Chapter III of Fundamental Rights, provisions of universally 
declaration of Human Rights and the provisions of protection of Human Rights 
Act, 1993. The violation of Human Rights for the prisoners is still a problem 
and the numbers of cases are increasing day by day. The graph of such rates 
is being never been observed as downtrodden. Under-trial prisoners are 
neglected, despicable are marginalized group of people, their minimum rights 
against the authorities and state machinery are violated because they have 
become a soft target. In general the society has also a sense of hatred for 
them. Hence if their rights are violated and can be taken by society too under 
trial prisoners are being considered as abhorrent, bad and unwanted 
elements in the society. The theory of punishment are deterrent, Preventive, 
Retributive and Reformative.  
 
Since the beginning of the 20th century outlawed offenders and prisoners 
were being never considered suitable persons to claim any of the rights to be 
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enjoyed by other ordinary citizens who are law abided in the society. The 
basic objective of the punishment was to correct deviant behaviour on the part 
of offender and suffer for whose wrongful deeds. It would not be out of place 
to mention here that in very old age in Chanakya Arthshtra as well as in 
Mahabharata the rights of prisoners have been considered which would be 
discussed in coming chapters in elaborated forms.  
 
Prisoners are also human beings so that they cannot be deprived for the 
Human Rights. The under trial prisoners are not convicted prisoners as per 
the constitutional provisions until the accused are not proved as guilty of their 
offences. They should be treated as innocent Prisoners. They can be 
classified in major three categories as pre-trial or under trial, convicted and 
detainees.  
 
The number of incidents and offences of violation of Human Rights are 
increasing day by day which is really sorrowful state of affair. The group of 
under-trials can be also classified by long list of under-trial young men, 
women, aged persons, children and the age of youngster adulation children 
taking the birth in jail only or dependent of female prisoner. So these people 
require special care and protection likewise other citizens of the country. It is 
found by experience set jails have become a breading laboratory for the 
hardcore criminals. If we refer the third report of the National Police 
Commission that 60% of arrests or detentions are illegal and unwanted either 
unnecessary or unjustified or such unjustified police action accounted for 
43.2% of the expenditure of the jail.  In developed countries like U.S.A. and 
England the number of judiciary is 110 for the population of 10 lakh people 
where as in India the number of judiciary is only 14.5 for the population of 10 
lakh people. It is repetitively pronounced by Hon'ble Supreme Courts and 
High Courts in their verdict in pursuance of provisions made for speedy and 
fair trial under Article of U.D.H.R. as well as vide Article 21 of Indian 
Constitution. 
 
Objects of the research are:- 
 
1. To trace origin and development of Human Rights. 
 
2. To examine the development of status of under trial prisoners. 
 
3. To make comparative study of the problems of under trial prisoners 
with reference to National and International level with Gujarat. 
 
4. To examine and evaluate the provisions related to under trial prisoners 
in Indian Constitution and other Laws. 
 
5. Try to identify the problems of under trial prisoners. 
 
6. Make an analytical study with special reference to problems of under 
trial prisoners. 
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7. To make the research study useful to public, under trial prisoners, law 
experts and police and jail authority and by making some suggestions. 
 
8. To study how under trial prisoners can get the maximum benefit of 
various provisions made for them under prevailing legal system. 
 
9. To make empirical study through questionnaires and personal 
interviews. 
 
10. To edit findings and provide suggestions. 
 
The present research is based on the following hypothesis: 
 
1)  How does the origin and development of Human Rights at national and 
international level help in understanding the status of under trial 
prisoners in Gujarat? 
 
2)  Whether  major  issues of prison  system at national and international 
level can be identified with the issues of under trial prisoners in 
Gujarat? 
 
3) Whether the problems of under trial prisoners can be solved by some 
legislation or programmes? 
 
4)  Whether  strict observance of Human Rights  of under trial prisoners in 
Gujarat can  help in uplifting  them? 
 
5)  Whether present legal and administrative system allow under trial 
prisoners  to live life with dignity ? 
 
6)  In  which  way  free  legal  aid  has helped under trial prisoners in 
eliminating their difficulties? 
 
7) Whether by providing appropriate basic amenities of the life to under 
trial prisoners they can become good citizens in future? 
 
8)  To what extent the Comparative study of the under trial prisoners at 
international level and in other states of India with Gujarat State will 
help understanding and solving problems of under trial prisoners in 
Gujarat? What is the impact? 
 
9)   What is the impact  of  the  violation  as  well as  implementation of 
human  rights  on  the  under  trial   prisoners  in   Gujarat  State? 
 
10)  To what extent the suggestions made by the  National Human Rights 
Commission and the State Commission regarding Human Rights of 
under trial prisoners have helped in improvisation? 
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The study is based upon a series of data analysis, judicial decisions, 
government reports, news paper reporting, researcher’s own field study and 
observations. An attempt has been made to critically review the legal and 
administrative principles of Human Rights of under trials. 
 
This research study is divided into Ten chapters. 
 
Chapter 1 is introductory in nature; it deals with the Concept, definition and 
genesis of Human Rights at International Level and at National Level. In 
addition to Human Rights and Indian Culture, Human Rights and Holy Bible, 
Human Rights and Holy Quran.   
 
Chapter 2 deals with the various kinds, limits and definition of punishment 
including various theories of punishment with the genesis of prison system 
and reforms. 
 
Chapter 3 describes constitutional and other legal provisions regarding 
safeguarding the Human Rights of pre trial and under trial prisoners with 
categorization of prisoners. 
 
Chapter 4 presents a summary of the findings of atrocities, physical 
conditions, accommodation, canteen, personal hygiene, toilet and regarding 
basic amenities of life, various provisions under various Prison Laws and Jail 
Manuals and international instruments and the testing of hypothesis. 
 
Chapter 5 deals with the comparative study of the Under trial Prisoners at 
International level , other States of India and in Gujarat State along with the 
various observations and issues of under trial prisoners specially with 
reference to Gujarat state. 
 
Chapter 6 portrays Violation and Implementation of the Human Rights of 
under trial Prisoners in the Gujarat State. 
 
Chapters 7 depict the Roll of the National Human Rights Commission and 
State Commissions along with the annual reports of the Commission. 
 
Chapter 8 examined critically relevant cases of Gujarat high court with facts 
and issues of the case, relevant act, case and article referred with grounds 
and prayers of the matter and order passed by the court including 
evolutionary notes. 
 
Chapter 9 deals with conclusion and outcomes of the questionnaires 
circulated to victims and judicial officers, police and jail authorities. 
 
Chapter 10 deals with findings and suggestions regarding present thesis. 
 
First of all, I would like to express my deep sense of gratitude to the 
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CHAPTER-I 
 
 
 Origin and Development 
of Human Rights: 
At International and 
National Level. 
 
 CHAPTER -1  
 
 
 
 
 
 
 
 
 
 
 
Protection of the life for every creature is the best because  
every creature has carving instinct for existence,  
hence fearlessness is the supreme and divine boon. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
      1  
 2 
 
 
 
 
1. Origin and Development of Human Rights:  
  At International and National Level. 
 
 ¥Á²ïDæ¨æï ¥ÜUçÝDæ¨ »„ï J 
 ¨¢ |æíæ„Úæï ±æ±ë{é: ¨æñ|æxææ² JJ
1
 
²ƒæ ¨±æüç‡æ |æê„æçÝ {Úæ {Úæ²„ï ¨}æ}æì J 
 „ƒæ ¨±æüç‡æ |æê„æçÝ ç±|æí„: Ðæçƒü±¢ ±í„}æì JJ
2
 
 
 “No body is superior and no body is infer ior.  Al l  human 
beings are brothers and they should act  in  the interest  of 
each other and for common progress.”  
 
  “The way, in which the mother earth provides shel ter to 
every body,  so a lso the k ing must provide protect ion to 
every body without  any d iscr iminat ion.”  
 
 Since the growth of  Civi l isat ion,  Human Rights exists in 
the society in one or another form, which may be 
authent icated by d i f ferent  re l igions or d i f ferent  th inkers 
f rom t ime to t ime or f rom the society i tse l f ,  through some 
major incidents and events in the Society and f inal ly at  
State and Nat ional level .  Specif ic format of  Human Rights 
was developed in year 1948 at  Internat ional  level .  
  
 Basical ly,  Human development is a source of  Human 
Rights which may be in a form of  re l igion,  re l igious 
customs or t radi t ions.  
 
 The Human Rights are the integral  part  of  nature of  
human being,  which is essent ia l  to l ive as human being,  
for the individual  to develop their  own personal i ty,  human 
qual i ty,  and inte l lectual  ta lent ,  to the best  of  their  abi l i ty  
to sat isfy the personal needs as wel l  as the needs of  the 
society.  
 
 The Human Rights have i ts roots in d i f ferent  forms since,  
the t ime immemoria l ,  L ikewise f rom the per iod of  Plato 
(427 -348 B.C.),  Ar istot le (384-322B.C.),  Cicero (106-
43B.C.),  Sophocles (495 -  406 B.C.),  St .Thomas Aquinas 
(1225-1274), and f inal ly in  Magna Carta(1215),but 
substant ia l ly,  Human Rights got recent or igin more 
specif ica l ly in  the 20th Century.  
 
                                                 
1  R u g v e d a  5 / 6 0 / 5  
2  M a n u  S m r u t i .  9 - 3 1  
 3 
 During Fi rst  and Second World War,  the whole world 
suf fered,  because of  the heavy losses of  human l ives,  the 
genocide of  part icular community,  which compel led the 
mankind and the leaders of  the world to th ink about the 
Human Rights and to form a specif ic  format,  which has 
been known as Universal  Declarat ion of  Human Rights 
(U.D.H.R.),  which were declared on 10th December, 
1948.3 
 
 The term "Human Rights"  denotes,  al l  those r ights which 
are inherent  as natural  r ight ,  wi thout which we cannot l ive  
as human beings.   
 
 The purposes of  securing Human Rights were to provide 
protect ion to these r ights against  the abuses of  power by 
the State;  to establ ish inst i tut ions for the promot ion of  
l iv ing condit ion of  human beings and for the development 
of  their  personal i ty;  and at  the same t ime, to provide 
ef fect ive remedial measures for obta in ing redress in the 
event of  those r ights vio lated.4  
 
 The Human Rights are essent ia l ly individual  in  character,  
as they are meant to be enjoyed by individuals,  const i tute 
a socia l  phenomenon by vi r tue of  those for whom they are 
intended.5 
 
 I t  would be worthwhi le to go to the roots of  the Human 
Rights f rom vary d i f ferent re l igions,  in  d if ferent per iods t i l l  
present era,  which can be enumerated l ike Human Rights 
f rom Indian cul ture,  Holy Bib le,  Holy Quran and Human 
Rights in d i f ferent  per iods of  human race.  
 
1.1 Indian Culture and Human Rights  
 
1.1.1 Right  to Equal i ty6 
 
Art ic les14 to 187 of  the Indian Const i tut ion,  as wel l  as 
Art ic le 7 of  UDHR provide that  every c i t izen should have a 
r ight  to equal i ty before the law, equal protect ion of  laws 
and prohib i t ion of  d iscr iminat ion on the grounds of  
re l igion,  race,  caste,  sex,  p lace of  b ir th,  and abol i t ion of  
untouchabi l i ty,  and t i t les.   
 
The same ideals are provided in Veda, 
 
 }æñÜUï± }ææÝé¯è: …æç„J  
                                                 
3  U n i v e r s a l  D e c l a r a t i o n  o f  H u m a n  R i g h t s , 1 9 4 8  
4  I m r e  S z a b o  “ H i s t o r i c a l  F o u n d a t i o n s  o f  H u m a n  R i g h t s  a n d  s u b s e q u e n t  D e v e l o p m e n t s ” ,  T h e  
I n t e r n a t i o n a l  D i m e n s i o n s  o f  H u m a n  R i g h t s ,  V o l . 1 ,  E n g l i s h  E d i t i o n  b y  P h i l i p  A l s t o n ,  U N E S C O ,  P . 1 1  
5  K a r e l  V a s a k  “ H u m a n  R i g h t s  A  L e g a l  R e a l i t y ” ,  T h e  I n t e r n a t i o n a l  D i m e n s i o n s  o f  H u m a n  R i g h t s  V o l .  
1 ,  E n g l i s h  E d i t i o n  b y  P h i l i p  A l s t o n ,  U N E S C O ,  p p .  4 - 1 0  
6  T h e  S t a t e  s h a l l  n o t  d e n y  t o  a n y  p e r s o n  e q u a l i t y  b e f o r e  t h e  l a w  o r  t h e  e q u a l  p r o t e c t i o n  o f  t h e  l a w s  
w i t h i n  t h e  t e r r i t o r y  o f  I n d i a .  
7  A r t . 1 4  t o  1 8  i s  c o n s i d e r e d  a s  R i g h t  t o  E q u a l i t y .  
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That  a l l  human beings are of  one race i .e.  Human Race8;  
Moreover  
 
±¨é{ñ± ÜUéÅé}ÏæÜ}æì J  "   
 
The Whole world is one fami ly" .  9 
 
¥Á²ïDæ¨æï ¥ÜUçÝDæ¨ »„ï J 
¨¢ |æíæ„Úæï ±æ±ë{é: ¨æñ|æxææ² JJ 
 
Nobody is superior and no body is infer ior.  Al l  human 
beings are brothers and they should act  in  the interest  of 
each other and for common progress.10 
 
Ðíç„¿ææ¢ ™ç{ÚæïãS± }æÝ¨æ ÜU}æü‡ææ çxæÚæ J 
ÐæHç²c²æ}²ã¢ |ææñ}æ¢ Ïæíræ §y²ï± ™æ¨ÜUëç„ JJ 
²àpæ~æ {}ææïü çÝy²æïÜU„æï Î‡ÇÝèç„Ã²ÐæŸæ²: J 
„#àæ¢ÜU ÜUçÚc²æç}æ ¶±àææïÝ ÜUÎæ™Ý JJ 
 
1 .1.2 Rights of  senior c i t izens,  women and disabled 
 
 In Mahabharat ,11 the ru ler is  d irected as fo l lows, “The king 
must ru le fear lessly according to ‘Dandnit i ’  wi thout  h is 
personal desires,  bel iefs,  anger,  sel f - in terest ,  wi thout  any 
inf luence and discr iminat ion,  not  being cruel” .  Moreover 
“King must provide for the welfare of  needy senior 
c i t izens,  b l ind persons,  physical ly chal lenged people, 
pregnant women and they were provided housing,  food, 
medic ines,  and other l ive l ihood needs.”12 
 
 These provis ions are s imi lar to the Art ic le 21 of  the Indian 
Const i tut ion as wel l  as Art ic le 1 and 2 of  UDHR. 
 
1.1.3 Rights of  Labourers -  Wages 
 
The Concept of  minimum wages was provided in the 
Shukra Nit i .13 I t  s tates that  the wages of  remunerat ion 
should be in conformity with l ive l ihood requirements14.  
 
 1 .1.4Rights of  Women 
 
²~æ Ýæ²üS„é ÐêÁ²‹„ï Ú}æ‹„ï „~æ Îï±„æ: J 
                                                 
8  S u p r a  n o t e  1  
9  I b i d  
10   R i g v e d a  M a n d a l  ( 5 )  S h l o k a  ( 6 0 )  M a n t r a ( 5 )  
11  S h a n t i  P a r v a ,  M a h a b h a r a t ,  S h l o k a .  5 9 : 1 0 6 - 1 0 7 ,  
12  I b i d  a t ,  S h l o k a . 8 6 : 2 4 - 2 6  
13  S h u k r a  N i t i  S h l o k a . 8 0 5 - 8 0 6 .  
14  S u p r a  n o t e  2  S h l o k a  3 , 5 6 - 5 7  
 5 
²~ææï„æS„é Ý ÐêÁ²‹„ ¨±æüS„~ææÈUHæ: çRU²æ: JJ 46 JJ 
 
àææï™ç‹„ …æ}æ²æï ²~æ ç±Ýà²y²æàæé   U„yÜéUH}æ J 
Ý àææï™ç‹„ Ýé ²~æ„æ ±{ü„ï „çh ¨±üÎæ JJ 47 JJ 
 
 
“Where ( in Home) women are worshipped and respected, 
their  honour and digni ty are protected,  the Gods stay 
there happi ly.  Where she is insul ted and unhappy,  the 
fami ly becomes unhappy and f inal ly i t  is  destroyed.”15 
  
±àææÇÐé~ææ¨é ™ñ±¢ S²æÎíÿæ‡æ¢ çÝcÜUéHæ¨é ™ J 
Ðç„Ïæíæ„æ¨é ™ ›è¯é ç±{±æS±æ„éÚæ¨é ™   JJ28 JJ 
 
…è±‹„èÝæ¢ „é „æ¨æ¢ ²ï „hÚï²é: S±Ïææ‹{±æ: J 
„æçÁÀc²æÓ™æñÚÎ‡ÇïÝ {æç}æüÜU: ²éçƒ±èÐç„:  JJ29 JJ
16
 
 
“A King should protect the property of  chi ld less women, 
sonless women, orphan, and lonely women, widows and 
women suf fer ing f rom disease. I f  her property is grabbed 
by any body including her brother,  he should be punished 
l ike a th ief  by the p ious King.”  
 
Ý |ææïxæ¢ ÜUËÐ²ïyS~æè¯é Îï±Úæ…{ÝïÐé ™ J
17
  
 
Katyayan Sutra says:  Women's property,  State 's property 
and Temple property could not  be acquired by adverse 
possession.  In accordance with Art ic le 65 of  the L imitat ion 
Act ,  the pr incip le of  adverse possession is establ ished by 
which the property etc.  t ransferred.  The present law does 
not  exempt women's property.  Ancient  Indian Law treated 
i t  as equivalent  to State and Temple property.  
 
¨é±æç¨Ýè: ÜUé}ææÚèp Úæïxæè‡æè xæç|æü‡æè ç›²: J 
¥ç„çƒ|²æïÇxæí »±ñ„æ‹|ææï…²ïÎç±™æÚ²Ýì JJ114 JJ 
¥Îœ±æ „é ² »„ï|²: Ðê±ü |æéÇì¢UUQUïÇç±™ÿæ‡æ: J 
¨ |æéÁ…æÝæï Ý …æÝæç„ à±xæê{íñçxÝ}ææy}æÝ: JJ115 JJ
18
 
  
In  Indian cul ture guests are considered as God and they 
should be of fered proper hospi ta l i ty  and food, but  newly 
marr ied women, gir l ,  lady suf fer ing f rom disease, pregnant 
lady should be given top pr ior i ty for provid ing the food 
even before the guests.  A wise person should f i rst  provide 
food to these persons otherwise af ter h is death h is body 
would be eaten by dogs and vul tures. 
 
                                                 
15  I b i d .  
16  S u p r a  n o t e  2   8 ( 2 8 ) ( 2 9 )  
17  K a t y a y a n  S u t r a   
18 
 
S u p r a  n o t e  2   A d y a y a  8  
 6 
¨Ðà™æÝæ¢ „é ~æ²æï {}²æü mæ±{}²æïü S}æë„æç±ã J 
Ðïàææ™à™æ¨éÚà™ñ± Ý ÜU„üÃ²æñ ÜUÎæ™Ý JJ25 JJ 
ãy±æ çÀy±æ ™ RUæïàæ‹„è¢ LÎ„è¢ xæëãæ„ì J 
Ðí¨s ÜU‹²æãÚ‡æ¢ Úÿæ¨æï ç±ç±LÓ²„ï JJ33 JJ 
¨é#æ¢ }æéœææ¢ Ðí}æœææ¢ ±æ Úãæï ²~ææïÐxæÓÀç„ J 
¨ ÐæçÐDæï ç±±æãæÝæ¢ Ðñàææ™à™æCÇ{}æ: JJ34 JJ
19
 
 
For mainta in ing the self  respect  and digni ty of  women 
Manu Smrut i  – descr ibed dif ferent types of  marr iages 
among which Rakshas marr iage and pishach marr iage are 
considered void,  Rakshasa marr iage is a marr iage wi th a 
women af ter cruel  assault  and breaking open house doors, 
forced,  k idnapping and a marr iage done with a crying 
br idge groom is under ef fect  of  medic ine,  mental  i l lness 
and in lunat ic condit ion under the ef fect  of  a lcohol.   The 
marr iage is p ishach marr iage.  Again,  a marr iage af ter 
sexual re lat ion with a women who is in s leep,  intoxicat ion 
or mental  d isease or is lunat ic is  a p ishacha marr iage.  
 
ÏææH²æ ±æ ²é±y²æ ±æ ±ëh²æ ±æçÐ ²æïç¯„æ J 
Ý S±æ„~²ï‡æ ÜU„üÃ²¢ çÜUçÁ™yÜUæ²ü xæëãïc±çÐ 
ÏææË²ï çÐ„é±üàæ ç„DïyÐæç‡æxæíã‡æS² ²æñ±Ýï J 
Ðé~ææ‡ææ¢ |æ„üçÚ Ðíï„ï Ý |æ…ï yS~æèS±„‹~æ„æ}æì JJ148 JJ 
çÐ„æ Úÿæç„ ÜUæñ}ææÚï |æ„æü Úÿæç„ ²æñ±Ýï J 
Úÿæç‹„ Sƒç±Úï Ðé~ææ Ý ›è S±æ„‹~²}æãüç„ JJ3 JJ 
ÜUæHïÇÎæ„æ çÐ„æ ±æÓ²æï ±æÓ²àæÓÝéÐ²‹Ðç„ J 
}æë„ï |æ„üçÚ Ðé~æS„é ±æÓ²æï }ææ„éÚÚçÿæ„æ JJ4 JJ
20
 
  
In  chi ldhood and teenage the father should take care of  
daughter,  in  young age her husband, and old age her son 
should look af ter her i f  th is is viewed properly.  These 
dut ies are imposed to protect  her honour and digni ty.  
(5:147 and 148, 9 :  3 and 4) 
 
Ý ÜU‹²æ²æ: çÐ„æ ç±mæ‹xæësè²æÓÀéËÜU}æ‡±çÐ J 
xæëã‡æ¢ÀéËÜU¢ çã Hæï|æïÝ S²æóæÚæïÇÐy²ç±R ²è  JJ51 JJ 
›è{ÝæçÝ „é ²ï }ææïãæÎéÐ…è±ç‹„ Ïææ‹{±æ: J 
ÝæÚè  ²æÝæçÝ ±› ±æ „ï ÐæÐæ ²æ‹y²{æïxæç„}æì  JJ52 JJ
21
 
  
W ise father should not  take dowry for h is daughter.  Such 
a greedy fe l low is her sel ler.  Any husband, father or 
brother of  a woman by any temptat ion,  i f  they ut i l ise the 
“Str i -Dhan” property i .e. .  her ornaments, vehic les of  
women, for their  personal benef i t  they wi l l  go to the hell .  
 (  3:51 and 52) 
 
²æïÇÜUæ}ææ¢ Îê¯²ïyÜU‹²æ¢ ¨ ¨{æï ±{}æãüç„ J 
                                                 
19 
 
I b i d  
20 
 
I b i d , A d h y a y a  5 , 9  
21 
 
I b i d ,  A d h y a y a  3  
 7 
¨ÜUæ}ææ Îê¯²¢S„êË²æï Ý ±{¢ ÐíæŒÝé²æóæÚ :  JJ364 JJ
22
  
 
A person who commits rape on any gi r l  and breaks her 
vi rgin i ty should be ki l led.  (8 :  364) 
 
Ý }ææ„æ Ý çÐ„æ Ý ›è Ý Ðé~æS‹²æxæ}æãüç„  J 
y²…óæÐç„„æÝï„æ¢‹àæ¿ææ Î¢Ç² àæ„æçÝ ¯Åì  JJ381 JJ
23
 
 
No man should abandon, h is mother,  father,  wi fe and 
chi ldren otherwise he wi l l  be l iable with a f ine of  s ix 
hundred coins for each. (  8:389) 
 
¥Úçÿæ„æ xæëãï Lhæ: ÐéL¯ñÚæ#ÜUæçÚç|æ:  J 
¥æy}ææÝ}ææy}æÝæ ²æS„é Úÿæï²éS„æ: ¨éÚçÿæ„æ:  JJ12 JJ
24
 
 
Women cannot be protected by locking them in home but 
one who is capable to protect  hersel f  is  best protected. 
 
 
²ƒñ±æy}ææ „ƒæ Ðé~æ: Ðé~æï‡æ Îéçã„æ ¨}ææ  J 
„S²æ}ææy}æçÝ ç„D‹y²æ¢ ÜUƒ}æ‹²æï {Ý¢ ãÚï„ì  JJ130 JJ
25
 
  
Both son and daughter are the part of  father ’s soul ,  how 
they can be dif ferent? So, daughter should a lso be 
provided equal share without  any d iscr iminat ion.  
 
ç±{æ² ±ëç„¢ |ææ²æü²æ: Ðí¨±ïyÜUæ²ü±æóæÚ: J 
¥±ëçœæÜUç¯„æ çã ›è ÐíÎéc²ïçySƒç„}æy²çÐ JJ 74 JJ 
26
 
  
Pr ior going to fore ign lands to earn more the industr ious 
and car ing husband should provide for food and the 
maintenance of  h is wife.  (  9:74) 
 
¨±ïü¯é ™æÐÚæ{ï¯é Ðé¢¨æï ²æïÇƒü Î}æ: S}æë„: J 
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As narrated in Katyayan Sutra :  is  more l iberal ,  in  regard 
to quantum of  punishment to women. I t  was half  for the 
women for the same cr ime commit ted by men. 
 
Ïæ‹{ÝæxææÚæŠ²ÿæS² ¨¢LhÜU}æÝæÚæw²æ ™æÚ²„: ™„éô±àæç„ Ð‡ææï Î‡Ç:, ÜU}æüÜUæÚ²„æï çmxæé‡æ: J 
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Chanakyanity Stated :  A ja i l  o f f icer, should be punished 
with a reasonable f ine for having sexual re lat ions with the 
wife of  a th ief  or l ive/dead pr isoners;  but  for such 
re lat ions with a woman in lockup he should be severely 
punished.  
 
¨¢LhS± ±æ „~æñ± Íææ„:   J 
„Îï±æÍ²ÿæï‡æ xæëãè„æ²æ}ææ²æü²æ¢  ç±{æ„ì JJ
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For the custodia l  rape of  a woman the death punishment 
was to be imposed. This is even harsher punishment than 
the provis ions of  Indian Penal Code. 
 
1.1.5 Dut ies of  Kings & Sold iers 
  
 »±¢ ™Ú‹¨Îæ ²éQUæï Úæ…{}æïü¯é Ðæ<ƒ±: æ 
 çã„ï¯é ™ñ± HæïÜUS² ¨±æü‹|æëy²æç~æ²æï…²ï„ì ææ 324 ææ
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 King should a lways appoint h is personnel for welfare and 
protect ion of  publ ic.  
 
 ç±RUæàæ‹y²æï ²S² ÚæcÅîæÎç{²‹„ï ÎS²éç|æ: Ðí…æ: J 
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 When the publ ic is  explo i ted and harassed, King though a 
l ive physical ly he is actual ly dead for the publ ic,  because 
i t  is  the duty of  king and his staf f  to protect  the people 
and welfare of  the publ ic.  
  
 xæíæ}æïc±çÐ ™ ²ï ÜUïç™Ó™æñÚæ‡ææ¢ |æQUÎæ²ÜUæ: J  
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 ÚæcÅîï¯é Úÿææç{ÜëU„æ‹¨æ}æ‹„æ¢pñ± ™æïçÎ„æÝì J 
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 Those harboring the th ief  by way of  provid ing food, 
shel ter,  or tools for thef t  and weapons should be punished 
l ike a cr iminal .  Even if  pol ice or sold iers are involved in 
harboring the cr iminal  they should be equal ly punished as 
a cr iminal .  (  271,  272) 
 ²pæçÐ {}æü¨}æ²æyÐíÓ²é„æï {}æü…è±Ý: ææ 
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 When there is a disaster,  r io t ,  natural  calamity,  breaking 
of  dams, or for chasing the th ief  the pol ice and sold iers 
should be vigi lant  in  their  duty.  Otherwise they should be 
punished and banished f rom the country af ter tonsuring 
their  head. 
 
 Ïæ‹{ÝæxææÚæŠ²ÿæS² ¨¢LhÜU}æÝæ¶²æ² ™æÚ²„:   
 ™„éç±àææ„ Ð‡ææï Î¢Ç:, ÜU}æüÜUæÚ²„æï çÎíxæé‡æ: æ 
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 I f  ja i lor omits dut ies or commits the fo l lowing of fences 
then he wi l l  be punished as fo l lows: 
 
(a) Arrest ing a person without  informing his of fence – 
24 panas (as Panas is a currency of  Chanakya’s 
per iod).  
 
(b) For tortur ing the accused and using unreasonable 
force (48 Panas) 
 
(c)  Taking/Making him to move f rom one place to 
another p lace without  provid ing food and water – 96 
Panas for doing the cruel  behaviour.  
 
 (d) To torture h im, for money or br ibe (reasonable f ine) 
 
(e) Use of  vio lat ion to resul t  in  Custodia l   death – 1000 
panas 
 
( f ) Making i l l ic i t  re lat ionship with a  l ive deceased 
cr iminal ’s wi fe (reasonable  f ine) 
 
(g)  Keeping sexual re lat ionship with a lady who is in 
lock up (Highest  penalty) 
 
1.1.6 Right  to Educat ion 
 
 ç±Íææ Ýæ}æ ÝÚS² LÐ}æç{Ü¢ÐíÓÀxæé#¢{Ý¢ 
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 Educat ion is a secret  fund that  provides happiness,  fame 
and l ive l ihood. Educat ion is the teacher of  a l l  the teacher. 
I t  is  a brother in the fore ign country,  educat ion is the 
supreme power,  because of  educat ion, k ings worship 
educated people, person without  educat ion is l ike an 
animal.  (Bhartuhari) .  
 
 }ææ„æ àæ~æé: çÐ„æ ±ñÚè ²ïÝ ÏææHæï Ý ÐæçÆ„: J 
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 Those parents who do not  educate their  chi ldren,  their  
mother is their  enemy and his father is their  evi ldoer.  As a 
(b lack) crow is unf i t  to s i t  in  a meeting of  (white) swans, 
so is an i l l i terate man among th is l i terates 
(Chanakyanity).  This ideal  is  incorporated in Art ic le 350 
(A) of  the Indian Const i tut ion which provides for educat ion 
in one’s mother tongue. 
 
 Thus Indian cul ture had a very r ich Human Rights h istory,  
which was a part of  the l i fe  for al l  Indians by way of  
re l igion and her i tage for d if ferent  groups of  people.  
 
1.2 Holy Bib le and Human Rights 
 
 The Holy Bib le which is an ocean of  devot ion,  knowledge 
and prudence, which has provided several  provis ions for 
safeguarding the Human Rights,  by f raming the author i t ies 
and l iabi l i t ies of  State and Judic ial  system, witnesses, 
r ights of  women, s laves,  labourers,  e lder ly people, 
fore igners and poor and the glory of  donat ion etc.  
 
  The great  values of  Holy Bib le,  which were descr ibed as a 
part  of  re l igion and the enforcement was done under the 
proved re l igious command, which has deep roots,  as long 
as more than 3000 years.  
 
  These basic doctr ines of  powers to be absolute ly re levant, 
t rue and factual ,  i f  properly interpreted and understood, in 
context  to present s i tuat ion and standards.  
 
 Ten Commandments37 
 
 Do not commit murder.  
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 Do not commit adul tery.  
 
 Do not steal .  
 
 Do not accuse anyone fa lsely.  
 
 Do not  desire another man's wife;  do not  desire h is house, 
h is land,  h is s laves,  h is cat t le ,  h is donkey or anyth ing 
e lse that  he owns. 
 
1.2.1 Rulers – Judic ia l  Process – W itness & Human Rights 
 
 Do not  spread fa lse rumors and do not  help a gui l ty man 
by giving fa lse evidence. Do not  fo l low the major i ty when 
they do wrong or when they give evidence that  perverts 
just ice.  Do not show part ia l i ty to a poor man at  h is t r ia l .  
 
 Do not  deny just ice to a poor man when he appears in 
court .  Do not  make fa lse accusat ions,  and do not put  an 
innocent person to death,  for I  wi l l  condemn anyone who 
does such an evi l  th ing.  Do not  accept a br ibe,  for a bribe 
makes people b l ind to what is r ight  and ru ins the cause of  
those who are innocent.38  
 
 Be honest  and just  when you make decis ions in legal  
cases;  do not show favor i t ism to the poor or fear the r ich. 
Do not  spread l ies about anyone, and when someone is on 
t r ia l  for h is l i fe . 39 
 
 Appoint  judges and other of f ic ia ls,  in  every town that  the 
LORD your God gives you.  These men are to judge the 
people impart ia l ly.  They are not to be unjust  or show 
part ia l i ty in  their  judgments;  and they are not  to accept 
br ibes,  because gi f ts b l ind the eyes even of  wise and 
honest  men and cause them to give wrong decis ion.40 
 
 Do not  l is ten to an accusat ion against  an e lder unless i t  is  
brought by two or more witnesses.41 
 
 I t  may be that  some cases wi l l  be too d i f f icu l t  for the local 
judge to decide, such as certa in cases of  property r ights 
or of  bodi ly in jury or those cases that  involve a d ist inct ion 
between murder and manslaughter. When th is happens, 
go to the one place of  worship chosen by the LORD your 
God and present your case to the levi t ica l  pr iests and to 
the judge who is in of f ice at  that  t ime, and let  them decide 
                                                 
38  I b i d ,  E X D O U S  2 3 - 1  t o  3 ,  6  t o  8  
39  I b i d ,  L E V I T I C U S  1 9 - 1 5 ,  1 6  
40  I b i d ,  D E U T E R O N O M Y  1 6 - 1 8 , 1 9  
41  I b i d ,  1  T I M O T H Y  5 - 9  
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the case. They wi l l  give their  decis ion,  and you are to do 
exact ly as they te l l  you.  Accept their  verdict  and fo l low 
their  instruct ions in very detai l .42   
 
 In  the modern prevalent  judic iary system, when a court  is  
l ike ly to hear a case of  a person know to i t  or where court  
feels that  i t  can not  do impart ia l  just ice or where there is  
l ike l ihood of  some al legat ion against i t ,  in  such cases that 
court  t ransfers the ent i re proceedings of  such case to 
some other court saying “Not Before Me”,  roots of  th is 
pr incip le l ie  in the Holy Bib le.  
 
 I f  a man accidental ly k i l ls  someone who is not h is enemy, 
he may escape to any of  these ci t ies and be safe.  For 
example,  i f  two men go into the forest  together to cut 
wood and if ,  as one of  them is chopping down a t ree,  the 
head of  the axe comes of f  the handle and ki l ls  the other, 
he can run to one of  those three ci t ies and be safe.43 
 
 An unintent ional ly commit ted cr iminal act  was regarded as 
an innocent act .  Indian cr iminal  law also requires (1) 
Criminal  Intent ion [Men’s rea]  and (2) Prohib i ted Act  
[Actus rea]  both as essent ia l  fundamental  e lements of  a 
cr ime. The Holy Bib le excused a ser ious act  l ike causing 
death which was commit ted without  cr iminal  in tent ion. 
Thus the roots and source of  fundamental  essent ia l 
e lements of  modern cr iminal  laws are descr ibed in the 
Holy Bib le.  
 
 Parents are not  to be put  to death for cr imes commit ted by 
their  chi ldren,  and chi ldren are not  to be put  to death for 
cr imes commit ted by their  parents;  a person is to be put 
to death only for a cr ime he himself  has commit ted.44 
 
 The judges wi l l  invest igate the case thoroughly;  and if  the 
man has made a fa lse accusat ion against h is fe l low 
Israel i te,  he is to receive the punishment the accused man 
would have received.  In th is way you wi l l  get  r id  of  th is 
evi l . 45  
 
 Recent ly the Parl iament has amended the provis ion of  
Criminal  Procedure Code46,  regarding witnesses by 
making str ingent provis ion.  Accordingly,  i f  a  witness turns 
host i le  or gives a fa lse test imony, he is to be punished up 
to two years imprisonment.  
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45  I b i d ,  D E U T E R O N O M Y  1 9 - 1 8 ,  1 9 .  
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 We f ind s imi lar provis ion in the Holy Bib le,  which c lear ly 
states to punish such a witness by the punishment, 
equivalent  to punishment which he intended for an 
innocent person. Thus,  the witnesses are required to be 
t ruthfu l .  
 
1.2.2 Pol ice /  Soldiers & Human Rights of   Accused 
 
Some Sold iers a lso asked him, What about us? He said to 
them, don’ t  take money f rom anyone by force or accuse 
anyone fa lsely.  Be content  wi th your pay.47 This Bib l ica l  
d irect ive is  as much as t rue and worthy to put  in to 
pract ice by the modern Pol ice and Prison Personnel as i t  
was in those days.  
 
(1) Do not  make a fa lse a l legat ion against  anybody by 
recording fa lse F. I .R.  and insert ing unnecessary 
Penal Sect ions in i t .  
 
(2) Do not torture any suspect.  
  
(3) Be sat isf ied with your lawful  income and do not 
accept br ibe.  
 
Thus eternal  values are taught, thousands of  years ago 
which are t rue,  fa ir  and re levant today also.  
 
1.2.3 Rights of  Women 
 
 Do not commit adul tery. 48  
  
 Do not desire another men’s wife.49 
 
 I f  a  man seduces a vi rgin who is  not  engaged, he must 
pay the br ide-pr ice for her and marry her.50 
 
 In  addi t ion to th is Levi t icus (18-20) give a detai l  l is t  of  
persons with whom there could not be intercourse.  There 
are detai l  prohib it ions regarding sexual re lat ions with 
other women. I t  is repeatedly emphasised in c lear terms 
that  there could not  be any intercourse with a woman 
other than one’s wife.  
 
 Do not  have intercourse with another man’s wife;  that 
would make your r i tual ly unclean.51 
                                                 
47  S u p r a  n o t e , 3 7 ,  L U K E  3 - 1 4 .  
48  I b i d ,  E X D O U S  2 0 - 1 4  
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50  I b i d ,  E X D O U S  2 2 - 1 5  
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 Do not  d isgrace your daughters by making them temple 
prost i tutes.  I f  you do,  you wi l l  turn to other gods and the 
land wi l l  be fu l l  of  immoral i ty.52 
 
 I f  some men are f ight ing and hurt  a pregnant woman so 
that  she lost  her chi ld,  but  she is not  in jured in any other 
way,  the one who hurt  her is to be f ined whatever amount 
the woman’s husband demands, subject  to the approval  of 
the judges.53 
 
1 .2.4Rights of  Labourers/Slaves 
 
 When there was no idea to pay regular or provis ion for 
regular le isure in labour Welfare Laws, in those days the 
pol icy to pay that day's or dai ly wages before sunset to 
the workman, which existed in th is noble and encouraging 
command. 
 
 Do not  cheat a poor and needy hired servant,  whether he 
is a fe l low-Israel i te or a fore igner l iv ing in one of  your 
towns. Each day before sunset pays h im for that  day's  
work;  he needs the money and has counted on gett ing i t .  
I f  you do not  pay h im, he wi l l  cry out  against  you to the 
LORD, and you wi l l  be gui l ty of  s in.54  
 
 Pay your workers each day;  never keep back their  wages 
overnight .55 
  
 Work s ix days a week,  but  do not work on the seventh 
day,  so that  your s laves and the fore igners who work for 
you and even your animals can rest .56 
  
 Don’ t  pay at tent ion to everyth ing people say – you may 
hear your servant insul t ing you,  and your know yoursel f  
that  you have insul ted other people many t ime.57 
 
 I t  is  a l i t t le  i r re levant in present t ime to ta lk about s lavery 
but  in  real i ty when in ancient  days these vio lat ion of  
Human Rights was prevalent  the Holy Book throws a ray 
of  hope for the salves.  
 
                                                                                                                                            
51  I b i d ,  L E V I T I C U S  1 8 - 2 0  
52  I b i d ,  L E V I T I C U S  1 9 - 2 9  
53  I b i d ,  E X O D U S  2 1 - 2 2  
54  I b i d ,   D E U T E R N O M O Y  2 5 - 1 4 , 1 5  
55  I b i d ,  T O B I T  5 - 1 5  
56  I b i d ,  E X O D U S  2 0 : 9  
57  I b i d ,  E C C L E S I A S T E S  7 - 2 0  
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 I f  a  fe l low-Israel i te,  man or woman, sel ls h imself  to you as 
a s lave,  you are to re lease him af ter he has served you 
for s ix years.  When the seventh year comes, you must let  
h im go f ree.  When you set  h im f ree,  do not  send him away 
empty-handed. Give to h im generously f rom what the 
LORD has blessed you with – sheep, corn,  and wine.58 
 
 There is a c lear provis ion regard ing the payment of  
ret i rement benef i t  l ike Gratu i ty,  Provident Fund, Pension 
to a s lave who was re leased af ter s ixth year,  herein l ies 
the or iginal  source of  modern day ret i rement benef i ts.  
 
 In th is way you shal l  set  the f i f teenth year apart  and 
procla im f reedom to a l l  the inhabitants of  the land.  During 
th is year a l l  property that  has been sold shal l  be restored 
to the or iginal  owner or h is descendants,  and anyone who 
has been sold as a s lave shal l  return to h is fami ly.59 
 
1 .2.5 Rights of  Foreigner & Poors 
 
 Do not i l l - t reat  or oppress a fore igner.60  
   
 Do not  go back through your v ineyard together the grapes 
that were missed or to p ick up the grapes that  have fa l len; 
leave them for poor people and fore igners.  
 
 Do not i l l - t reat  fore igners who are l iving in your land.61 
 
 Do not  neglect  the Levi tes who l ive in your towns; they 
have no property of  their  own. At  the end of  every th ird 
year br ing the tenth of  a l l  your crops and stores i t  in  your 
towns. This food is for the Levi tes,  s ince they own no 
property,  and for the fore igners,  orphans,  and widows who 
l ive in your towns. They are to come and get  a l l  they 
need.62 
 
 I f  your fe l low-Israel i te l iv ing near you becomes poor and 
cannot support  h imself ,  you must provide for h im as you 
would for a h ired man, so that  he can cont inue to l ive near 
you.  Do not  charge him any interest ,  but  obey God and let  
your fe l low-Israel i te l ive near you.  Do not  make him pay 
interest  on the money but  you lend him, and do not make 
a prof i t  on the food you sel l  h im.63 
 
                                                 
58  I b i d ,  D E U T E R O N O M Y  1 5 : 1 2 - 1 4  
59  I b i d ,  L E V I T I C U S  2 5 - 1 0  
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62  I b i d ,  D E U T E R O N O M Y  1 4 : 2 7 - 2 9  
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 I f  in  any of  the towns in the land that  the LORD your God 
is giving you there is a fe l low-Israel i te in need, then do 
not  be self ish and refuse to help h im. Instead, be 
generous and lend him as much as he needs.  There wi l l  
a lways be some Israel i tes who are poor and in need, and 
so I  command you to be generous to them.64 
 
1 .2.6 About Chari ty & donat ion  
 
Sel l  a l l  your belongings and give the money to the poor. 
Provide for yourselves purses that don’ t  wear out ,  and 
save your r iches in heaven, where they wi l l  never  
decrease, because no th ief  can get  to them, and no moth 
can destroy them.65  
 
I t  is  much harder for a r ich person to enter the Kingdom of 
God than for a camel to go through the eye of  a needle.66 
 
Give generously to anyone who fa i thfu l ly obeys God. I f  
you are st ingy in giving to the poor, God wi l l  be st ingy in 
giving to you.  Give according to what you have. The more 
you have, the more you should give.  Even i f  you have only 
a l i t t le ,  be sure to give something. This is as good as 
money saved. You wi l l  have your reward in a t ime of  
t rouble.  Taking care of  the poor is the k ind of  of fer ing that 
p leases God in heaven. 
 
Give food to the hungry and clothes to people in need. I f  
you are prosperous,  give generously and do i t  gladly.67 
 
So when you give something to a needy person, do not 
make a b ig show of  i t ,  as the hypocr i tes do in the houses 
of  worship and on the streets.  They do i t  so that  people 
wi l l  pra ise them. I  assure you,  they have already been 
paid in fu l l .  But when you help a needy person, do i t  in 
such a way that  even your c losest f r iend wi l l  not  know 
about i t .  Then i t  wi l l  be a pr ivate matter.  And your Father 
who sees what you do in pr ivate,  wi l l  reward you. 68 
 
Giving to the poor can make up for s in,  just  as water can 
put  out  a b lazing f i re.69 
 
1.3 Holy Quran70 
 
                                                 
64  I b i d ,  D E U T E R O N O M Y  1 5 - 7 , 8 , 1 1  
65  I b i d ,  L U C K  1 2 - 3 3  
66  I b i d ,  M A T T H E W  1 9 - 2 4  
67 
 
I b i d ,  T O B I T S  4 : 7 - 1 1 ,  4 : 1 6  
68  I b i d ,  M A T T H E W  6 : 2 - 4  
69  I b i d ,  S I R A C H  3 - 3 0  
70  H u m a n  R i g h t s  i n  I s l a m  b y  A l l a m a h  A b u  a l  –  “ A ”  l a  M a w d u d i   
 17 
 L ikewise Holy Bib le and Holy books of  Hindu mythology,  
Holy Quran and laws of  Shriyat  as wel l  as Hadishs is a 
authent icated source of  Human Rights pr incip les which 
have been granted by the God and circulated through the 
Prophet i .e. Paigembar Saheb (S.A.)  .  These are the 
r ights which are not  granted by the Kings or by legis lat ive 
assembl ies but  these are the d irect verdicts and orders 
f rom Almighty “Al lah Tala” i .e .  God.  These r ights are 
sanct ioned by the God hence are permanent,  perpetual ,  
eternal  and not  subject to any a l ternat ions or 
modif icat ions.  Fol lowing are the Human Rights which are 
not  only the r ights for every Musl im but  i t  is  a duty a lso to 
fu lf i l l  as obl igat ions towards Musl im or even non-Musl ims. 
 
 Holy Quran is a glor ious and magnif icent  galaxy of  Human 
Rights;  hence i t  is  beyond the reach of  common man to 
get  the real  understanding and real  prospects.   
 
Holy Quran,  Hadishes and Shariyat  laws are the sources 
of  such knowledge which is required to be interpreted and 
understand very deeply and very broad and open mindedly 
with context  to present facts and situat ions and  i t  would 
appear as perpetual ,  eternal  t ruth st i l l  to  be fo l lowed 
today,  as the great  values are conveyed by Almighty and 
creator of  the world.  
 
1.3.1 Right to Equality/Right to Safety and Security 
 
“ In i t ia l ly whole mankind was one community but 
subsequent ly separate bel iefs and communit ies were 
made.” (Ayat  19,  Sure E Yunuus) 
 
As narrated in Holy Quran,  whole world is one community 
created by Al laha Tala  a l l  the people (men and women, 
b lack and white,  Musl ims and Non-Musl ims) are equal but 
they have been classi f ied in d if ferent  races and castes 
and re l igions but they a l l  are equal.  I t  is  a sense of  
brotherhood and equal i ty.    
 
“  People you al l  are created by one man and woman and 
subsequent ly your  communit ies,  your races are made so 
that  you can know each other.”  (Ayat  13,  Sure E Hujuraat)  
 
Here again i t  is  repeatedly emphasized that  the whole 
world is a creat ion of  Almighty God. Al l  are equal but  the 
d i f ferent  races,  communit ies,  caste and creeds are 
created so that  they can be ident if ied d ist inguishly but 
that  does not  mean that  mankind should create 
d i f ferences,  d iscr iminat ions and f inal ly d isputes.   
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Is lam has provided peace, securi ty and safety to Musl ims 
and non-Musl ims also.   
 
“And serve Al lah:  and ascr ibe nothing as partner unto 
Him. (Show) k indness unto parents,  and unto near 
k indred,  and orphans, and the needy,  and unto the 
neighbour who is of  k in (unto you) and the neighbour who 
is not  of  k in, and the fe l low-traveler and the wayfarer and 
( the s laves) whom your r ight  hands possess.  Lo!  Al lah 
loveth not such as are proud and boastfu l ; ”  (Ayat  36,  Sure 
E Nisaaa) 
 
I t  is  mandate in Is lam that the fo l lowers should be noble 
and generous with a l l  Musl ims and non-Musl im people; 
they may be known persons,  unknown persons,  orphan, 
poor person, neighbourer,  t raveler,  s lave or anybody 
i rrespect ive of  their  status or re l igion.  This provis ion 
reminds us about the provis ions of  Art ic le 14,15,16 of  the 
Indian Const i tut ion.  
   
1.3.2 Right to religious freedom 
 
“There is no compulsion in re l igion.  The r ight  d irect ion is 
henceforth d ist inct f rom error. And he who re jecteth false 
dei t ies and bel ieveth in Al lah hath grasped a f i rm 
handhold which wi l l  never break Al lah is Hearer,  Knower.  
(Ayat  256, Sure E Baqarah)  
 
Is lam is permit t ing a l l  the people of  world for re l igious 
f reedom. No body should be compel led to accept the 
Is lam. I t  is  the phi losophy of  Is lam.  
 
“…..Revi le not  those unto whom they pray beside Al lah 
lest  they wrongful ly revi le Al lah through 
ignorance…..”(Ayat 108, Sure E Anaam) 
 
I t  is  instructed to a l l  Momins that  they may not  antagonize 
to part icular community or re l igion even i f  they are enemy. 
Judic ious and balanced approach should be kept  in mind 
and behaviour.  Moreover,  no other re l igion should not be 
abused or defamed because Is lam  don’ t  permit  that .  This 
provis ions again convey the gist  of   Art ic le 25 and 26 of  
the Indian Const i tut ion.  
 
1.3.3  Judicial Process and Witnesses 
 
The judic ia l  process is considered to be the most p ious, 
t ruth-worthy,  t rust-worthy,  fa ir  and just  process which is 
carr ied out  by the jur ist  as a representat ive of  Almighty 
for which i t  is  provided as under:-  
 19 
 
“Each judic ious Kazi  is  responsib le for imposing the 
punishment to bad people and remain sof t  wi th honest  and 
innocent people and should a lways be just  and fair . ”  
Subsequent ly the Almighty’s  order were accepted and 
implemented (Sure E Kahf ,  Page No.423) 
 
“ I f  somebody al leged the honest and stra ightforward 
person then the Jur ist  must c lear ly te l l  those people that 
they are l iars and without  proper evidences no false 
a l legat ions should be done. I t  is  a character ist ic  of  honest 
and fa ir  just ice.”(Sure E Nuur,  Page No.489) 
 
“Persons are real ly punishable to betray the Is lam, who 
are s laughters,  robbers and who commit  the adultery.  
Punishment of  death is fa ir  and just  for a l l  these of fences 
because these of fences are very ser ious and heinous 
of fences as compared to other of fences,  but  of  course the 
punishment is imposed by Kazi  only and af ter due process 
of  law.”(Sure E Furqaan,  Page No.510  )  
 
“For every murder,  the punishment is essent ia l ,  the 
accused must not be favoured but  on other hand the heirs 
of  vict im must not  take revenge by k i l l ing the fami ly 
members or brothers  of  the accused.” (Sure E Bani i i -
Israaa-i l l )  
 
“O ye who bel ieve!  Be steadfast  wi tnesses for Al lah in 
equi ty,  and let not hatred of  any people seduce you that 
ye deal not  just ly.  Deal just ly,  that  is  nearer to your duty.  
Observe your duty to Al lah. Lo!  Al lah is aware of  what ye 
do.”  (Ayat  8,  Sure E Maaa Idah) 
 
Al l  the Mohommadians should save themselves f rom 
communal mind for Is lamic people and against  non-Is lamic 
people and equal just ice should be done to a l l .   
 
About Witnesses 
 
“O ye who bel ieve!  By ye staunch in just ice,  wi tnesses for 
Al lah,  even though i t  be against  yourselves or (your) 
parents or (your) k indred,  whether ( the case be of )  a r ich 
man or a poor man for Al lah is nearer unto both ( than ye 
are).  So fo l low not  passion lest  ye lapse (f rom truth) and 
i f  ye lapse or fa l l  away, then Lo! Al lah is ever informed of  
what ye do.”  (Ayat  135, Sure E Nisaaa) 
 
Persons who are Momin – who are the fo l lowers of  Is lam – 
must strongly and str ict ly give witness with p leasure even 
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i f  the said witnesses against  h imself  or against  h is  father, 
mother or re lat ives.  Further i t  is  st r ic t ly provided  that   
 
“You str ict ly  fo l low the provis ions of  Shariyat  because 
Almighty has created the world and prosperi ty as wel l  as 
Thou wi l l  be with you on the day of  Kayamat.”   
 
While giving the witness don’ t  th ink of  f inancia l  rewards, 
don’ t  keep mercy on poor and help less people,  don’ t  get  
d irected by re lat ions,  te l l  the t ruth and absolute t ruth and 
even i f  t ruth is narrated with mixing or been to ld 
doubtfu l ly or been to ld part ly or been to ld with 
concealment is a s in as narrated in Chapter Sure E 
Nisaaa.  
 
1.3.4 Right to livelihood and maintenance of poor/orphans and downtrodden 
people [Significance of   Donations (Kherat) and Jakat] 
 
Donations/Kherat  
 
L ikewise other re l igions such as Hinduism and Christ iani ty 
the vi ta l  importance is a lso given to donat ions for the 
maintenance of  poor and downtrodden people.  The Art ic le 
21 of  Indian Const i tut ion has envisaged the r ights of 
l ive l ihood to a l l  the c i t izens alongwith the basic necessi ty 
and amenit ies.  Which is repet i t ive ly endorsed by Hon’b le 
Supreme Court  in  i ts  verdicts.  The Holy Quran has already 
provided  for fu lf i l lment of  th is r ight  before 1500 years by 
implement ing th is r ight  in  the rout ine l i fe  of  earning and 
wealthy people in two manners.  The l iabi l i ty to mainta in 
the poor people and of  common welfare is on the 
shoulders of  r ich,  earning and wel l -set t led people. 
Probably th is is the only re l igious commandment imposed 
by the Holy Quaran for the compulsory donat ions. The 
signi f icance of  donat ion is a lso very c lear ly h ighl ighted for 
an individual  fo l lower that   
 
“Af ter the death money, property,  wealth,  ornaments,  sons 
and grandsons are never useful  but only the good deeds 
and mercy to the fe l low brothers is a lways useful .  The 
donat ions and good t radi t ions of construct ing wel ls,  
Masj ids,  Rest  rooms for the t ravelers or creat ing the 
Wakafs by donat ions of  gardens and farms which would 
give an opportuni ty to create the generosi ty in their  heirs” 
(Ayat  No.46,  Sure E Kahf ) 
 
The conspicuous consumpt ions,   useless and exorbitant 
expenditures of  money are absolutely restr icted by Holy 
Quran by re l igious prohib i ted verdict  because i t  is  a 
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wastage of  an individual  and nat ional  wealth for sat isfying 
personal ego.   Rel igious commandments are as under:-  
 
“Give the k insman his due, and the needy,  and the 
wayfarer,  and squander not  ( thy wealth) in  wantonness.” 
“Lo!  The squanderers were ever brothers of  the devi ls, 
and the devi l  was ever an ingrate to h is Lord.”  (Ayat  
26,27,  Sure E Bani i i - Israaa-i l l )  
 
“Almighty Al lha Tala regular ly sending the poor people to 
p ious donors for the assistance. But because of  some 
shortage i f  donat ion is not  possib le then the donors are 
instructed to reply,  manner-fu l ly,  in  sof t  and sweet 
language so that  donee may not  be insul ted.  I t  is  further 
instructed that  on meet ing such poor help less donee, the 
donor must not  be d isturbed or embarrassed or tense on 
non-avai labi l i ty of  funds as the case may be because 
actual ly Almighty Al lha Tala is l iable to mainta in 
everybody even the poor and the wealthy.  The whole 
sense of  these pious instruct ions is that  the ego of  donor 
must not   be sat isf ied because everyth ing is done by 
Almighty Al lha Tala and not  by man and in same way the 
sel f -respect  of  donee also should not be insul ted because 
his l iabi l i ty is  a lso on Almighty Al lha Tala.”  (Sure E Bani i i -
Israaa-i l l )  
 
“ I  have heard order ing Huzur (S.A.V.)  the person is not 
Momin who is eat ing fu l l  of  stomach and his nehighbourer 
is hungry.”  
 
Almighty Al lha Tala wi l l  not  be merci fu l  on the people who 
are not  mercifu l  to other people. (Riyazussat ih in,  120).   
 
Hazart  Abu Bakre Siddiqui  to ld that  i t  has been 
commanded by Hazarat  (S.A.V.)  that  nei ther a cunning nor 
miser wi l l  be admit ted to the heaven nor the person who 
af ter donat ion (Kherat)  do the showoff  h is donat ions.  
 
A commandment to a l l  of  you (From Paigamber 
Mahommad Saheb (S.A.V.)  to d ine the hungry,  help the 
s ick and t ry to re lease the pr isoners.  (Mari fus Hadis,  Page 
No.11, Part-6) 
 
The donat ions are known as Kherat  which is not 
compulsory but  i t  is  admirable,  advisable and worthy.   
 
Jakat (Compulsory tax on income for charitable purposes) 
 
I t  is  a real ly h ighly worthy provis ion of  th is re l igion which 
by re l ig ious enforcement and commandment imposes the 
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l iab i l i ty of  donat ions on the basis of  income which can be 
considered equivalent  to Income-Tax.  Meaning thereby 
the earning people must spare the share of  their  income 
for downtrodden, poor,  orphans, help less,  dest i tute 
persons of  the society.   
 
Jakat  is  a lso imposed as a compulsory l iabi l i ty at  the rate 
of  2.5% for the people earning by way of  cash by 
businessmen, professionals etc.  As far as the people 
occupied with agr icul tura l  pursui ts the percentage of  
Jakat  is decided in accordance with the method and 
manner of  i r r igat ion.   
 
“10% is reasonable when the i rr igat ion is done by ra iny 
water  and 20% in case when i rr igated water is obta ined.”  
(Dure E Mukhtar,  Radul Muhtar).  
 
“Jakat  becomes due on the complet ion of  a year and 
without  any ser ious f inancia l  cr ises which required to be 
paid on complet ion of  year.  The delay is cr ime.” (Bhare 
Shriyat ,  Fatva Alamgir i ,  Part- I ,  Misr i  Page 160) 
 
“Obey the obl igat ions of  Shrar iyat  and don’ t  spoi l  money 
or goods lavishly.”  (Sure E Bani i i - Israaa-i l l )  
 
“Persons who is delaying Jakat  is  an of fender.”  (Bahare 
Shariyat)  
 
“Persons who has not  paid the Jakat  but  provided the 
golden bangle to the wife,  i t  is  punishable of fence.”  
(T irmizi  Shari f )  
 
Al l  the cr i t ic ism of  conspicuous consumption, 
extravagancy,  wast ing the wealth and resources is h ighly 
cr i t ic ized and cursed by Holy Quaran and the s ignif icance 
of  compulsory donat ion “Jakat”  and Kherat  is  repet i t ive ly 
ment ioned enable to poor help less orphans and elder ly 
people to get  l ive l ihood out  of  such amounts.  So actual ly 
i t  should be interpreted that  Right  to L i fe is provided to a l l  
poor and downtrodden people at  the cost  of  wealthy and 
earning people.  The pious purpose of  a l l  these donat ions 
(voluntary and compulsory) is  leading the society to the 
socia l is t ic  pat tern which is the unique feature of  Is lam. By 
42nd Amendment Act  1976 the word “socia l is t ”    is  added 
to the Indian Const i tut ion in preamble.  
 
1.3.5 Rights of Parents, elderly people, orphans, children, disabled and sick 
people 
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“ I t  has been ordered by Hazarat  Mahommad (S.A.V.)  that 
Jannat (The Heaven) is below mother’s feet . ”  (Hadis,  
Miskat  Sharif ,  Ahmed Nisai)  
 
“Come not near the wealth of  the orphan save with that 
which is  bet ter t i l l  he come to strength,  and keep the 
covenant.  Lo! Of  the covenant i t  wi l l  be asked.” (Ayat  34, 
Sure E Bani i i - Israaa-i l l )   
 
I t  has been specif ica l ly and categorical ly instructed that 
act ionable c la ims or goods or property of  orphan chi ld 
must not  be taken away or grabed by anybody.  Actual ly i t  
should be protected unt i l  that  orphan chi ld become major 
and then i t  should be handed over to them as promised.  
 
“Al l  Momin should spend earnest wealth for re lat ives,  
orphans,  poor and help less people,  t ravelers,  beggars and 
for the f reedom of  s laves.”  (Sure E  Bani i i  Israaa-i l l )  
 
Hazarat  Abu Burenehra to ld that  I  have heard order ing 
Hazur that  “a person would be defamed and insulted 
repet i t ive ly who has not  properly mainta ined and served 
his o ld aged parents (e i ther mother or father) and not 
entered the heaven. (Musl im Sharif )  
 
Hazarat  Abdul laha Ibne Amra to ld that  i t  is  ordered by 
Huzur that  “Al lha Tala is p leased only i f  fa ther is p leased 
and Al lha Tala is unpleased if  the father is unpleased.” 
(T irmizi)  
 
Hazarat  Ayub Ibne Musa suggested to h is father and 
grandfather that  Hazur has ordered that  for chi ldren there 
is no bet ter gi f t  than the educat ion.   
 
Any Momin who vis i ts any pat ient  or i l l  person and wishes 
him for speedy recovery through out  the day,  7 0,000 
angles pray for the bet terment of  the vis i tor.   
 
1.3.6  About Slaves and Labourers 
  
 Rights of Slaves and Labourers   
  
“When any food is prepared by s lave,  he has suf fered 
heat and fumes, the owner must share the food with s lave 
fu l ly or part ly. ”  (Sure E Nahal)  
 
“The poor labourers and hard workers are not  the infer ior  
persons.  Many t imes they are to be considered as an 
infer ior people by Kaf i r  even i f  they are p ious,  honest  and 
innocent.  The work or profession is never of  low cadre. 
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Everyth ing would be decided by Almighty on day of  
Kayamat.”  (Sure E Sura) 
 
“Pay the wages to the labourer before the perspirat ion 
and skin get  dry.”  (Miskat  Sari f ,   Safa No.258) 
 
Before about 1500 years there was no sl ightest  idea or 
concept was prevalent  about labour welfare laws,  
Payment of  Wages Act  ( to regular ize the payment of  
wages), .  the ray of  protect ion of  Human Rights for 
labourers and slaves was instructed in a form of  re l igious 
commandment for making the  payment of  wages 
immediate ly,  d in ing the food with the owner (a wealthy 
person) with a s lave or labourer or even to provide the 
same food to such persons was not only the unique idea 
but  a lso was fu l l  of  humanity and equal i ty which is today 
also commanding the respect .   
 
I t  is  c lear ly instructed that  persons who are work ing 
subordinate to you are your brother hence they should be 
given a food which you yoursel f  eat ing,  they should be 
given the c loth ing which you are wearing.  I t  is  further 
instructed that  such work should not  be assigned which is 
very much burdensum to them or even if  such work is to 
be entrusted then the owner or the employee should 
personal ly and physical ly help h im.  
 
Releasing the slaves  
 
Slavery was a  commonly accepted phenomena as 
observed in Ancient  India and through out  the world.  Is lam 
has clear ly and categorical ly forb idden the pr imit ive  
pract ice of  captur ing a f reeman, to make him a s lave or to 
sale h im into s lavery.  On th is point  c lear and unequivocal 
words of  Prophet are as fo l lows: 
 
“There are three categories of  people against  whom I  
shal l  myself  be a p la int i f f  on the Day of  Judgment. Of 
these three, one is he who enslaves a f reeman, than sales 
h im and eats h is money”.  Al  Bukhari ,  Ibne Maj ja.  The 
Musl ims were ordered that  in  expiat ion of  some of  their  
s ins they should set  their  s laves f ree.  Freeing a s lave by 
one’s own f ree wi l l  was declared to be an act  of  great 
meri t ,  so much so that  i t  was said that  every l imb of  the 
man who manumits a s lave wi l l  be protected f rom hel l -f i re 
in l ieu of  the l imb of  the s lave f reed by h im. The resul t  of 
th is pol icy was that  by the t ime the per iod of  the Highly-
Guided Cal iphs was reached, a l l  the o ld s laves of  Arabia 
were l iberated.  The Prophet a lone l iberated as many as 
63 slaves.  The number of  s laves f reed by ‘Aishah was 67, 
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‘Abbas l iberated 70,  ‘Abd Al lah ibn ‘Umar l iberated one 
thousand, and ‘Abd al-Rahman purchased th ir ty thousand 
and set  them f ree. 
 
1.3.7  Rights of  Women 
 
Mehr (Consideration for Marriage-Economical security and safety for 
life) 
 
Mehr is the amount paid at the t ime of  marr iage by 
Bridegroom  to the Bride.   The basic concept for th is 
noble t radi t ion might  be based on pr incip le of  creat ing the 
f inancia l  securi ty and safety of  the women. I t  is  
specif ica l ly ment ioned that  even if  the gir l  is  orphan and 
no caretaker is avai lable she should not  be deprived of  
amount of  Mehr.  Even i f  she is immature to understand 
the importance and need of  the amount of  Mehr, the 
amount is essentia l ly  required to be paid to her as 
ordered.  
 
“And if  ye fear that  ye wi l l  not  deal  fa ir ly by the orphans,  
marry of  the women, who seem good to you,  two or three 
or four;  and if  ye fear that  ye cannot do just ice ( to so 
many) then one (only) or ( the capt ives) that  your r ight 
hands possess. Thus i t  is more l ikely that  ye wi l l  not  do 
in just ice.  “  (Ayat  3,  Sure E Nisaaa) 
 
Equality among the wives 
 
About the number of  women to be marr ied,  the permission 
is given for marrying maximum four women, but  subject  to 
condit ions that  i f   a l l  can be equal ly just i f ied by the man 
in a l l  the aspects which may be of  property,  maintenance, 
c loth ing,  ornaments or even physical  p leasure otherwise i t  
should be restr icted to one. Because of  the constant  wars 
and crusades many l ives were lost  hence for the re-
set t lement and rehabi l i ta t ion of  widows the provis ions for 
remarr iage and more than one wife might  have been 
provided. 
 
Right of remarriage for the widow women 
 
I t  is  absolute ly pert inent  and signi f icant to note that 
except provis ions of  Holy Quran  no other re l igion the 
remarr iage of  a widow is g iven even conceptual  
acceptance. The Holy Quran has emphasised the 
importance of  remarr iage of  widow having the equal 
importance of  doing a worship of  Namaz in t ime and 
shoulder ing the cof f in  which is in the possession of  
graveyard.  Probably except Is lam such imitat ive is not 
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observed for the protect ion of  r ights of  widow woman in 
other re l igions so vehement ly.  (Sure E Furqaan) 
 
Prevention of feticide 
 
“Slay not  your chi ldren,  fear ing a fa l l  to  poverty.  We shal l  
provide for them and for you.  Lo!  The slaying of  them is 
great  s in.”  (Ayat  31,  Sure E Bani i i - Israaa-i l l )  
 
Present ly whole of  India and specia l ly Gujarat  is  facing 
the problem of  female fet ic ide and reduct ion in number of  
women. The Holy Quran has c lear ly taken the adequate 
precaut ions and provided that  any type of  abort ion of a 
chi ld male and female is a heinous cr ime and sin.  Even 
dur ing the t ime of  del ivery even exchanging the chi ld with 
other woman’s chi ld and by declar ing that  the male chi ld 
is born is prohib i ted.  This pract ice was also restr icted by 
indicated as s in.  
 
Right in Property 
 
“Al lah chargeth you concerning ( the provis ions for)  your 
chi ldren:  to the male the equivalent of  the port ion of  two 
females,  and if  there be women more than two, then theirs 
is two-th irds of  the inheri tance,  and i f  there be one (only)  
then for her is the half .  And parents a s ixth of  the 
inheri tance,  i f  he have a son;  and if  he have no son and 
his parents are h is’  heirs,  then to h is mother apperta ineth 
the th id;  and if  he have brethren, then to h is mother’  
apperta ineth the s ixth,  af ter any legacy he may have 
bequeathed, or debt  (hath been paid).  Your parents or 
your chi ldren:  Ye know not which of  them is nearer unto 
you in usefulness. I t  is  an in junct ion f rom Al lah.  Lo !  Al lah 
is knower,  W ise.  (Ayat  11,  Sure E Nisaaa) 
 
I t  is  very c lear ly provided in Holy Quaran Chapter 4, 
Women (Sure E Nisaaa) in Ayat 11 that  in i t ia l ly as per the 
t radi t ion of  “Kuf r”  the women were not  the successor of  
the property but now they should be considered as 
successor as ordered by Mahommad Paigamber (S.A.V.) 
Of  course she is get t ing the amount of  Mehr as wel l  as the 
l iabi l i ty of  maintenance in chi ldhood is with the parents 
subsequent ly with  husband and f inal ly wi th sons and 
brothers and though she was ent i t led for the share in the 
ancestra l  property.  
 
“O ye who bel ieve !  I t  is  not  lawful  for you forc ib ly to 
inheri t  the women (of  your deceased kinsmen) nor ( that) 
ye should put  constra int  upon them that  ye may take away 
a part  of  that  which ye have given them, unless they be 
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gui l ty of  f lagrant lewdness.  But consort  wi th them in 
k indness,  for i f  ye hate them i t  may happen that  ye hate a 
th ing wherein Al lah hath p laced much good. (Ayat 19, 
Sure E Nisaaa) 
 
Restrictions on wrongful marriages 
 
Prohibited Marriages in blood relations 
 
“Forbidden unto you are your mothers,  and your daughters 
and your s isters and your father’s s isters,  and your 
mother’s s isters,  and your borther ’s daughters and your 
s ister ’s daughters,  and your foster-mothers, and your 
foster-s isters,  and your mothers- in law, and your step-
daughters who are under your protect ion (born) of  your 
women unto whom ye have gone in – but  i f  ye have not  
gone in unto them, then i t  is  no s in for you ( to marry their  
daughters) – and the wives of  your sons who (spr ing) f rom 
your own lo ins.  And ( i t  is  forb idden unto you) that ye 
should have two sisters together,  except what hath 
a lready happened (of  that  nature) in the past .  Lo !  Al lah is 
ever Forgiving,  Merci fu l .  (Ayat  23,  Sure E Nisaaa) 
 
Prohibition on contractual/periodical marriages 
 
Prohib i t ion against  contractual  marr iages for a speci f ic 
per iod.  Marr iage is considered to be the permanent 
re lat ion throughout the l i fe  meaning thereby the per iodical  
are specif ica l ly restr icted.  Pr ivate or conf ident ia l 
marr iages are a lso specif ica l ly restr icted.  The presence of  
re l igious pr iest  and witnesses i .e.  one man and two 
woman is a condit ion precedent for a val id and legal  
marr iage.  
 
Prohibition of Adultery/ The Chastity of Woman 
 
“The adulterer and the adulteress,  scourge ye each one of  
them (with) a hundred str ipes. And let  not p i ty for the 
twain withhold you f rom obedience to Al lah,  i f  ye bel ieve 
in Al lah and the Last  Day.  And let  a party of  bel ievers 
witness their  punishment.”  (Ayat  2,  Sure E Nuur) 
 
Adultery is st r ic t ly prohib i ted in Holy Quran and very str ict  
view is  observed both for adul tery or exchange of  wi fe by 
man per se.  In both the cases the punishment imposed 
whipping of  100 blows by hunter or to be k i l led by sword.   
The chast i ty of  woman was also given much signi f icance 
and both man and woman are restr icted to even see each 
other.  Man are specif ica l ly instructed not to stare at 
women. Women are a lso instructed regarding the dressing 
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style,  behaviour,  presentat ion and mannerism to 
safeguard their  chast i ty.   
 
Spouse’s Relationship/ Punishments to wife/Divorce  
 
Spouse’s Relationship/Punishments to wife 
 
“Men are in charge of  women, because Al lah hath made 
the one of  them to excel  the other,  and because they 
spend of  their  property ( for the support  of  women). So 
good women are the obedient ,  guarding in secret  that 
which Al lah hath guarded. As for those f rom whom ye fear 
rebel l ion,  admonish them and banish them to beds apart ,  
and scourge them. Then if  they obey you, seek not  a way 
against  them. Lo !  Al lah is ever High,  Exal ted,  Great . ”  
(Ayat  34,  Sure E Nisaaa) 
 
`The women is imposed with the l iabi l i t ies and obl igat ions 
to respect  the man but  paral le ly man is a lso made l iable 
to mainta in the woman respectfu l ly regarding her a l l  
requirements.  In cases of  d if ference and disputes the 
woman is to be handled pol i te ly.  She should to be warned 
oral ly in  f i rst  instance and in second instance man may 
not  s leep with her but  s leep separate ly but  in  any case 
she is not  to be beaten which may cause in jury to her.  
Beat ing is ser iously prohib i ted except as the last 
a l ternat ive and moreover i t  is  d irected that   beat ing must 
not  be harmful  and in jur ious to her body as instructed in 
Holy Quran.  Af ter her surrender to the man, man should 
not  repet i t ive ly re- insul t  her or curse her.  In good old days 
before 1500 years when the thought of  Prevent ion of 
Domest ic Vio lence or Rights of  Women was not  even 
issue in the mind and in cul ture of  the people though  
beat ing and cursing of  women was str ict ly restr icted which 
is a great  and novel contr ibut ion towards the protect ion 
and promot ion of  Human Rights of   women by re l igious 
commandments.  
 
Divorce 
 
Divorce is considered to be the most worst  aspect  of  
marr iage l i fe  and dis l ike by Al lha Tala as narrated in 
Hadishe Abu Daud. Hence many restr ict ions are imposed 
for declar ing the Tal lak.  I t  is  an unpleasant and unwanted 
pract ice which was to be pract iced as a last  resort in 
rarest  of  rare case.  
 
1.3.8Rights of Consumers/Rights of mortgagee/ Rights of borrowers 
 
Rights of Consumers 
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“Fi l l  the measure when ye measure, and weigh with a r ight  
balance; that  is  met,  and better in  the end.”  (Ayat  35, 
Sure E Bani i i - Israaa-i l l ) )   
 
Hazart  Abu Saiyed to ld that  Sarkar E Aksad ordered that 
the honest  and sincere businessman would be considered 
equivalent  to Saints,  Martyr,  Siddiko. 
  
Rights of mortgagor 
 
Hazart  Abu Katada to ld that I  heard order ing Rasule 
Qarim that  “a person who gives extension of  t ime for 
repayment of  loan or waves the loan amount then on day 
of  Kayamat he wi l l  be safe against  the problems and 
di f f icu l t ies” (Musl im Sharif )   
 
Hazarat  Saiyed Ibne Musai ib has communicated that 
Sarkare-Do-Alaam (Mahommad Paigamber Saheb (S.A.V.)  
has instructed that  by mortgaging any th ing or property 
the mortgagor do not  loose the ownership,  mortgagee is 
only ent i t led for the prof i t  and i f   the property is damaged 
or lost  then mortgagee is l iable to compensate the 
mortgagor.   
 
Rights of borrowers 
 
Hazarat  Shaikh Abdul Hakk Mudis Delvi  has narrated and 
def ined “ Interest is  an amount which is earned as a prof i t 
out  of  each loan or debt”   
 
Interest is  absolute ly Haram ( i l legal ,  prohib i ted, banned, 
i l legi t imate,  i l l ic i t ) ,  person who is refusing i t  to bel ieve 
interest  is  Haram is Kaf i r  and person who is accept ing the 
interest  is  a Fasik and his witness is not  acceptable. 
(Bahare Shariyat)  
 
Harzat  Abu Hurehu to ld that  i t  has been ordered by Rasul 
E Bin Karim that  charging the interest  is  one of  the lowest 
and heinous of fence f rom  a l is t  of   70 of fences which is 
including a man doing adultery with own mother.  ( Ibne 
Majah Baihaki)  
 
1.3.9 Rights of  enemies at  War 
 
“The r ights of  noncombatants (do not  k i l l  any o ld person 
any chi ld,  any woman) Abu Dawud. 
 
“Do not  k i l l  monks in monaster ies or do not  k i l l  the people 
who are s i t t ing in p laces of  worship (Musnad of  Ibn 
Hambl) 
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“Torture with f i re was prohib i ted” (punishment by f i re does 
not  behove except the master of  f i re) Abu Dawud. 
 
“Don’t  at tack a wounded person” 
 
“No pr isoner should be put  to the sword” 
 
“The Prophet has prohib i ted the k i l l ing of  anyone who is 
t ied or he is in capt ivi ty”  (The Prophet has prohib ited 
bel ievers f rom loot and f lunder” Al  Bukhari ,  Abu Dawud. 
 
“The loot is  no more lawful  than carr ion” Abu Dawud 
 
“Do not  destroy v i l lages and town” “Do not  spoi l  cul t ivated 
f ie lds and gardens and do not s lot ter the cat t le” “The 
Prophet prohib i ted us f rom mut i la t ing the corpus of  
enemies” Al  Bukhari ,  Abu Dawud. 
 
“ I f  you apprehend the breach of  t reaty f rom a people than 
openly throw the treaty at  their  faces” In other words the 
Musl ims are prohib i ted f rom opening host i l i t ies against  
the enemies without  proper declarat ion of  war.  
 
Thus in above verdicts through Holy Quran, the Almighty 
God has given the d irect ions to promote and protect the 
Human Rights throughout the land for a l l  the people 
i rrespect ive of  Musl im or non-Musl im, countryman or 
enemy, male or female before 1400 years approximately.   
 
2. Origin and development of  Human Rights at  Internat ional 
Level  
 
2.1 Greek Period 
 
 The enforcement of  Human Rights has been observed by 
scholar ’s r ight  back at  the t ime of  ancient  Greeks.  The 
Human Rights have been recognized as natural  r ights in 
ancient  Greek t ime, which was recovered in the rout ine 
l i fe  in the poetr ies and plays as an i l lustrat ion.  In the 
Greek play Ant igone, Sophocles descr ibes that  Ant igone's 
brother, whi le he was rebel l ing against  the k ing,  was 
ki l led and his bur ia l  was prohib i ted by the King Creon. In 
def iance of  the order,  Ant igone bur ied her brother. When 
she was arrested for vio lat ing the order,  she pleaded that 
she had acted in accordance with the immutable, 
unwri t ten laws of  heaven, which even the k ing could not 
overr ide .  
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 Further in the development of  Human Rights as Natural 
r ights the contr ibut ion was done by Stoic phi losopher. 
In i t ia l ly the theory of  natural  r ights was developed and 
then subsequent ly,  i t  has been elaborated as Human 
Rights i .e.  r ights which every human being possess by 
vi r tue of  being human being.  Some basic r ights which 
were avai lable to Greek ci t izens by the State can be 
enumerated as under:-  
 
 ( i )  The r ight  to f reedom of  speech (Isogoria);   
 
 ( i i )  The r ight  to equal i ty before law (Isonomia);   and 
 
 ( i i i )  The r ight  to equal respect  for a l l  ( Isot imia).71  
 
 These natural  r ights were not  applicable to the l imited 
group of  people But,  they were appl icable to a l l  the 
c i t izens of  the State,  i r respect ive of  their  c lass or even to 
the vis i tors e.g.  t ravelers,  f rom other parts of  the world. 
So the universal  acceptance was there in the Greek ru led 
region.  The natural  r ights for the human being,  being i ts 
embodiments were "not  the part icular pr ivi leges of  
c i t izens of  certa in State,  but  something to which every 
human being,  everywhere,  was ent i t led in vir tue of  the 
s imple fact  of  being human and rat ional" .  
 
  They set  forth further that  men could comprehend and 
obey th is law of  nature because of  their  common 
possession of  reason and capaci ty to develop and at ta in 
vi r tue .72 
 
 In  the other words,  in  Greek era,  equal i ty before the law,  
equal respect  for everybody,  f reedom of  speech was 
avai lable to a l l  c i t izens and vis i tors a lso as the idea of  
universal  brotherhood of  mankind was accepted.  
 
2.2 Roman Period 
 
 L ikewise Stoic phi losophers,  about the natural  law, Cicero 
(106-43) B.C. a lso emphasized on appl icabi l i ty of  natural  
law as a universal  appl icat ion with unchanging and 
everlast ing ef fects.  The al terat ion in law was not 
considered to be a s in to t ry to a l ter th is law,  nor is i t  
a l lowable to at tempt to repeal any part  of  i t  or tota l 
abol ishment the law was possib le which was the s ign of 
growth of  d if ferent laws in re levant t ime. 
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 Romans appl ied the Stoic concept ion of  natural  law in the 
format ion of  body of  legal  ru les for the administrat ion of  
just ice.  I t  was the most outstanding inte l lectual 
contr ibut ion of  Romans. They developed th is body of  rules 
on the basis of  the custom as wel l  as by the appl icat ion of  
reason. Act ing in th is manner,  they not  only modernised 
their  o ld law, but  also la id stress upon the incorporat ion of  
h igh eth ical  standards in legal  procedure.  
 
 Roman law was divided into two categories of  ru les ' jus 
c iv i le '  law of  c i t izens,  or ' jus gent ium'  or the law of  non-
ci t izens.  Many of  these pr incip les were adopted f rom ' jus 
naturale '  (natural  law) which enabled them to humanise 
these ru les in such a way that  a man of  common sense 
and good fa i th could approve them as just .73 
 
2.3 Magna Carta,  Bi l l  of  Rights and American Revolut ion 
 
 England was the pioneer for acceptance of  Human Rights.  
  
 The f i rst of f ic ia l document is found in h istory of  Human 
Rights is  Magna Carta (1215) In England, which provided 
the r ights of  lords.  
 
 The same way ‘Pet i t ion of  Rights ’  and ‘Bi l l  o f  Rights ’  were 
recognized the r ights of  people in later years in 1628 and 
1689 respect ively.  The colonia l  cul ture was developed in 
those decades.  There were many factors contr ibut ing 
towards the not ion of  natural  r ights which was the pr imary 
edi t ion of  Human Rights.  
 
  The American not ion of  independence, and their  
determinat ion doctr ine to overthrow the author i ty of  
autocrats and tyrannical  government which had led them 
to make the Declarat ion of  Independence on July 4,  1776. 
These documents were draf ted by Mr.  Thomas Jef forson 
which was a severe at tack on their d ivine and unl imited 
r ights of  k ing,  to ru le the Government,  which were 
considered to be superpowers against  the natural  r ights of  
c i t izens of  the country.  
 
 The documents presents:  
 
"We hold these t ruths to be self -evident,  that 
a l l  men are created equal,  that they are 
endowed by their  Creator with certa in 
inal ienable r ights that among these are l i fe , 
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l iberty and pursui t  of  happiness. That to 
secure these r ights Governments are 
inst i tuted among men deriving their  just 
powers f rom the consent of  the governed; 
that  whenever any form of  Government 
becomes destruct ive of  these ends, i t  is  the 
r ight  of  the people to a l ter or abol ish i t  and 
inst i tute new Government .74  
 
 The basis of  American Independence Movement was of  
grown natural  r ights to the extent  of  e lements of  
inal ienable r ights of  man, popular sovereignty.  In the year 
1791 the amendment to the Const i tut ion was done which 
was or iginal ly draf ted in 1787. These amendments were 
known as ‘B i l l  o f  Rights ’ giving the v ide extent  of  Civi l  
Rights and Libert ies to the Civi l ians.   
 
 At  the end of  Civi l  War,  Amendment No.13, 14 and 15 
were adopted.   The glory of  these amendments was that 
the Negroe slaves were f reed f rom the s lavery and al l  civi l  
r ights were extended to them. 
 
 In addi t ion to that  the state was compel led to observe the 
avai labi l i t ies of  these l ibert ies and r ights to b lack 
(Negroes).  L ike American Revolut ion,  the French 
Revolut ion took p lace in 1789 which nourished the Human 
Rights in France as wel l  as in European countr ies. The 
basis of  French revolut ion was tota l ly under the focus of  
Engl ish and American Revolut ion for which economic and 
socia l  inequal i t ies and in just ice was chal lenged. These 
inequal i t ies were conspicuous not  only among the th ird 
Estate ( lower c lasses) but  a lso in the First  State (c lergy)  
and in the Second Estate (nobi l i ty) .  I t  had caused the 
greatest  amount of  concern among the wri ters75,  who were 
apparent ly inf luenced by the teachings of  Rousseau. 
 
 They enthusiast ical ly c la imed that  i t  marked the dawn of  
new age for the mankind in general  and bel ieved in the 
prospect of  r ight  reason and natural  and imprescr ipt ib ly 
r ight  to l i fe ,  l iberty and the pursui t  of  happiness. The 
Government,  in their  opin ion, must preserve and 
safeguard these r ights and if  i t  fa i ls  to do so i t  has no 
r ight  to remain in existence .76  
 
 A l is t  of  inal ienable r ights of  f ree ci t izens was prepared 
which was procla imed as the "Declarat ion of  the Rights of  
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Man and of  the Cit izen".  In i t  the phi losophical  teachings 
of  Rousseau permeated to i ts fu l l  extent .  This document 
was of  the rank of  the Engl ish Magna Carta and the Bi l l  o f  
Rights in the Const i tut ion of  the United States of  
America.77  
 
 
 The bir th r ights of  the c i t izens which they had lost  were 
now restored.  I t  procla imed that  men were born f ree and 
equal in  their  r ights.  The usual a im of  c ivi l  associat ions 
was the preservat ion of  the natural and imprescr ipt ib ly 
r ights of  man, which consisted of ,  " l iberty,  property,  
securi ty and resistance to oppression."  
 
2.4 Global izat ion of  Human Rights 
 
 Slowly and gradual ly a long with the growth of  c ivi l izat ion, 
growth of  cul ture of  human beings,  the concept of  Human 
Rights was nourished by d i f ferent  agreements,  b i l ls  etc 
worldwide.  But,  two major events of  f i rst and Second 
World War motivated the mankind for universal  
acceptance of  Human Rights.  The heavy loss of  human 
l ives,  inhuman treatments, torture to war pr isoners and 
genocide compel led the mankind for universal  acceptance 
of  Human Rights prevalent  on re levant t ime in d if ferent 
smal l  forms under the d if ferent  umbrel las of  d if ferent 
agreements and treat ies which were now required to be 
global ize by d i f ferent  countr ies af ter 1945, means the 
r ights of  individual  were to be universal ized,  which may 
be guarded by the own state as wel l  as other state too 
though out  the World.  Thus Human Rights were accepted 
as “Rights in Rem” in pr incip le and pract ice too.  The 
inst i tut ion of  natural  law in i t ia ted the detai led study of  
Human Rights provis ions and to formulate some scheme 
which may be implemented global ly.  
 
 This organizat ion was consist ing of  d if ferent  members 
who were sta lwarts of  natural  law and other branchs f rom 
European, American and Asian countr ies.  The main object  
was " to extend to the ent i re world internat ional 
recognit ion of  the r ights of  man". Accordingly,  a 
proclamat ion of  the r ight  of  man was issued by i t  in 
1929.78 
 
 In  a l l  s ix art ic les were adopted which prescr ibed the 
dut ies of  every State:  
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(1) To recognize the equal r ights of  every  individual  to 
l i fe , l iberty and property and to  accord to a l l  wi th in 
i ts terr i tory the fu l l  and ent i re protect ion of  th is r ight  
wi thout  d ist inct ion as to nat ional i ty,  sex,  race, 
language or re l igion.79 
 
(2) To recognize the r ight  of  every individual  to  the f ree 
pract ice,  both publ ic and pr ivate,  of  every fa i th, 
re l igion or bel ief ,  provided that  the said pract ice 
shal l  not be incompat ib le with publ ic order and good 
morals.80 
 
(3) To recognize the r ight  of  every individual  both to the 
f ree use of  the language of  h is choice  and to the 
teaching of  such language.81 
 
(4) To recognize that  no mot ive based direct ly or  
indirect ly on d ist inct ion of  sex,  race,  language or 
re l igion,  empowers States to refuse to any of  their 
nat ionals,  pr ivate and publ ic r ights,  especia l ly 
admission to establ ishments of   publ ic inst i tut ion, 
and the exercise of  the d if ferent  economic act ivi t ies, 
and of  professions and industr ies.82 
 
 (5) To recognize that  the equal i ty as contemplated 
 herein is not  to be nominal ,  but  ef fect ive.  I t  
 excludes al l  d iscr iminat ion d irect  and indirect .83 
 
(6) To recognize that  except for mot ives based  upon i ts 
general  legis lat ion,  no State shall  have r ight  to 
withdraw i ts  nat ional i ty f rom those whom for reasons 
of  sex,  race,  language or re l igion,  i t  should not 
deprive of  the guarantees contemplated in th is 
proclamat ion.84 
 
2 .5 United Nat ions Organizat ion and Human Rights 
 
 Second World War ended in 1945, which gave mult ip le 
shocks to mankind in mult i fur ie l  manners.  The oppressive 
and bruta l  pract ice adopted by Nazi  regime compel led the 
rest  of  world to re-establ ish the state of  Human Rights 
and Human Digni ty.  The individuals were taken on task 
which on the ground of  their  race or re l igion was 
subjected to persecut ion, tyranny and bruta l i ty.  They were 
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deprived of  their  c ivi l  and pol i t ica l  r ights.  Even the basic 
r ight  to l ive,  l ive peaceful ly which agreed a global  concern 
for protect ion and promot ion of  Human Rights universal ly 
and with the progress of  end of  Second World War br ief  
concern was shown for the internat ional  acceptance and 
reorganizat ion of  Human Rights and Digni ty and f inal ly the 
establ ishment of  world organizat ion for promot ion and 
protect ion of  Human Rights was needed to br ing the 
pract ical  implementat ion of  the pr incip les of  "Panchshi l"  
i .e .  peace, brotherhood, co-existence, f raterni ty etc..  
 
 President Roosevelt  as a leader gave the message to 
Congress for four essent ia l  human f reedoms as under:-  
 
 (1) Freedom of  speech and expression;  
 
 (2) Freedom of  every person to worship God in h is 
 own way; 
  
 (3) Freedom f rom want,  and  
 
 (4) Freedom f rom fear.  
 
 Mr.  Churchi l l ,  the Tenth Bri t ish Prime Minister also 
overwhelmingly supported the thoughts of  Mr.  Roosevelt .  
He procla imed that  racia l  persecut ion would come to an 
end with the end of  Second World War and Human Rights 
should be promoted.  
 
 The concept of  Human Rights is not  a new phenomenon, 
but  i t  remained a domest ic matter fa l l ing with in the 
jur isdict ion of  States.  Unt i l  the adopt ion of  the U.N. 
charter85 by the States at  San Francisco in 1945.  Under 
the preamble of  the Charter,  the Member States 
" reaf f i rmed fa i th in fundamental  Human Right ,  the d igni ty 
and worth of  the human person, in the equal r ights of  men 
and women and of  nat ions large and smal l" ,  Art ic le 1 of  
the Charter has enjo ined the United Nat ions with the 
responsib i l i ty of  promot ion and encouragement of  respect  
for Human Rights and fundamental  f reedoms without  any 
d ist inct ion. Besides the United Nat ions,  i ts  Member States 
have pledged to promote "Universal  respect  for and 
observance of  Human Rights and fundamental  f reedoms 
without  d ist inct ion as race,  sex,  language or re l igion.86  
 
 
                                                 
85  C h a r t e r  o f  U n i t e d  N a t i o n  w a s  a d o p t e d  a n d  e n t e r e d  i n t o  f o r c e  :  2 4 t h  O c t o b e r ,  1 9 4 5  
86  A r t i c l e  5 5 ( C )  
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 While in the ear ly years of  the United Nat ions,  there was 
considerable d ispute about the nature and scope of  the 
obl igat ion and the meaning of  "Human Rights and 
fundamental  f reedoms".  These issues are now by and 
large set t led.  Three of  the fundamental  instruments on 
Human Rights,  the Universal  Declarat ion of  Human 
Rights,  194887 and the Internat ional  Covenants of  Human 
Rights,  196688 have not  only created binding legal  
obl igat ions for Member States in the f ie ld of  Human 
Rights protect ion,  but  have also provided minimal 
def in i t ional  guidance on that  the internat ional  community 
understands by Human Rights and fundamental  f reedoms. 
The broad Human Rights guarantees set  forth in these 
instruments have been supplemented and complemented 
by a ser ies of  instruments promulgated by the General 
Assembly,  the UNESCO, I .C.O. and other specia l ised 
agencies.  As a resul t  of  these legal  developments,  the 
matter of  Human Rights as such is no longer a matter 
essent ia l ly wi th in  the domest ic jurisdict ion of  individual 
State as that concept is set  out  in Art ic le 2(7)89 o f  the 
Charter,  the domest ic jur isdict ion c lause.90 
 
 Some of  the internat ional  instruments on Human Rights 
l ike the Covenants on Human Rights,  1966, are mult i -
la tera l  t reat ies which Impose speci f ic  Human Rights 
obl igat ions on the States adhering to them. The 
internat ional  norms and standards la id down in these 
instruments are concerned with the promot ion of  the 
d igni ty of  a l l  human beings and protect ion of  the r ights set 
out  in these instruments.  
 
 Final ly by United Nat ions proclaimed the "Universal  
Declarat ion of  Human Rights in 1948 on 10th December. 
Thereaf ter,  more than 20 documents /  covenants /  
agreements /declarat ions and t reat ies were provided with 
d i f ferent  specia l  matters of  Human Rights on aspects of 
economic,  socia l ,  pol i t ica l ,  c ivi l ,  and cul tura l  and 
development re lated r ights about more than 120 countries,  
rat i f ied those documents and accepted i t  in  toto. Here,  the 
s imple enl istment of  Human Rights was not  done but  i t  
                                                 
87  U n i v e r s a l  D e c l a r a t i o n  o f  H u m a n  R i g h t s  a d o p t e d  a n d  p r o c l a i m e d  b y  G e n e r a l  A s s e m b l y  R e s o l u t i o n  
2 1 7 - A  ( I I I )  
88  I n t e r n a t i o n a l  C o v e n a n t  o n  E c o n o m i c ,  S o c i a l  a n d  C u l t u r a l  R i g h t s  a n d  I n t e r n a t i o n a l  C o v e n a n t  o n  
C i v i l  a n d  P o l i t i c a l  R i g h t s ,  b o t h  w e r e  a d o p t e d  o p e n  f o r  s i g n a t u r e ,  r a t i f i c a t i o n  a n d  a c c e s s i o n  b y  
G e n e r a l  A s s e m b l y  R e s o l u t i o n  2 2 0 0 - A  ( X X I )  o n  1 6 t h  D e c e m b e r ,  1 9 6 6  
89  A r t i c l e  2 ( 7 ) :  “ N o t h i n g  c o n t a i n e d  i n  t h e  p r e s e n t  C h a r t e r  s h a l l  a u t h o r i s e  t h e  U n i t e d  N a t i o n s  t o  
i n t e r v e n e  i n  m a t t e r s  w h i c h  a r e  e s s e n t i a l l y  w i t h i n  t h e  d o m e s t i c  j u r i s d i c t i o n  o f  a n y  S t a t e  o r  s h a l l  
r e q u i r e  t h e  m e m b e r s  t o  s u b m i t  s u c h  m a t t e r s  t o  s e t t l e m e n t  u n d e r  t h e  p r e s e n t  c h a r t e r ;  b u t  t h i s  
p r i n c i p l e  s h a l l  n o t  p r e j u d i c e  t h e  a p p l i c a t i o n  o f  e n f o r c e m e n t  m e a s u r e s  u n d e r  C h a p t e r  V I I .  
90  S o r a b j i  S o l i  “ U . N .  a n d  H u m a n  R i g h t s  :  S c o p e  f o r  I m p r o v e m e n t ” ,  T h e  I n d i a n  E x p r e s s ,  N e w  D e l h i ,  
0 5 / 1 0 / 1 9 9 5  
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was provided with the remedy avai lable for the protect ion 
of  Human Rights in case of  vio lat ion and the machinery 
was also provided. The fo l lowing internat ional  documents 
etc.  are especia l ly important and noteworthy:  
 
 (1) Universal  Declarat ion of  Human Rights,  1948 
 
 (2) European Convention of  Human Rights,  1950 
 
(3) Internat ional  convent ion on the El iminat ion of   Al l  
forms of  Racia l  Discr iminat ion,  1966 
 
(4) Internat ional  Covenant on Economic, Socia l   and 
Cultura l  Rights,  1966 
 
 (5) Internat ional  Covenant on Civi l  and Pol i t ica l 
 Rights,  1966 
 
 (6) American Convent ion on Human Rights,  1969 
 
 (7) Singapore Declarat ion,  1971 
 
 (8) Lusaka Declarat ion,  1979 
 
 (9) Vienna Declarat ion and Programme of  Act ion 
 adopted by the World Conference on Human 
 Rights in 1993 
 
 (10) Convent ion on the Rights of  the chi ld, 1989 
 
 (11) Declarat ion on the r ight  to Development 
 
 (12) Convent ion on the El iminat ion of  Al l  Forms of   
  Discr iminat ion against  Women, 1979 
 
 These were the glor ious mi lestones in the h istory of 
Human Rights for whole mankind,  in  which step by s tep 
di f ferent  aspects of  Human Rights for d if ferent  target  
groups such as men, women, chi ldren,  physical ly 
handicapped, labour c lass etc.  are being c lear ly and 
categorical ly def ined along with enforcing machinery for 
the same. 
 
3. Origin and Development of  Human Rights at  Nat ional 
Level  
 
3.1 The Protect ion of  Human Rights Act ,  1993 
 
 39 
 The Protect ion of  Human Rights Act ,  1993 gives very 
specif ic  and comprehensive def in i t ion of  "Human Rights" 
Under Sect ion 2(1) (d),  
 
 “Human Rights” means the r ights relat ing to l i fe ,  l iberty,  
equal i ty and dignity of  the individual ,  guaranteed by the 
Const i tut ion or embodied in the Internat ional  Covenants 
and enforceable by Court  in  India.  
 
 This def in i t ion c lear ly envisaged the r ights of  individual 
for l i fe  i .e.  r ight  to l ive,  personal l iberty,  equal i ty before 
the law and equal protect ion of  law and human digni ty of  
human being which are guaranteed by the Const i tut ion 
meaning there by Chapter I I I  of  Indian Const i tut ion under 
which fundamental ly a l l  the c i t izens are narrated along 
with the remedies avai lable against  the vio lat ions of  such 
fundamental  r ights.  These three remedies are paral le l 
which are been embodied in the internat ional  covenants, 
guaranteed by the Const i tut ion or embodied in the 
internat ional  covenants and enforceable by Courts in 
India.  
 
 In th is def in i t ion the restr ict ion are emphasized under the 
Act  for the r ights which are precisely l imited to l i fe l iberty;  
equal i ty and digni ty of  an individual  which have been 
guaranteed by the Const i tut ion as i f  they are the 
fundamental  r ights and moreover which are enforceable 
by courts in India.  So,  i f  to  possess a weapon or a gun 
without  l icense may be the fundamental  r ight  in  Unt ied 
Nat ions which cannot be vio lated by any author i ty by the 
government of  United Nat ions, whereas compare to Indian 
Const i tut ion,  in  Indian laws to possess a weapon is not 
fundamental  r ight .  An individual  to possess a gun must 
have a proper l icense under The Arms Act .  Thus th is 
def in i t ion c lear ly indicates that  those r ights,  which are 
being guaranteed by the Const i tut ion,  are the Human 
Rights of  an individual ,  who are enforceable in courts of  
India not other wise.  
 
 Specia l ly in  India,  i f  Human Rights are provided as 
fundamental  r ights in Chapter I I I  of  Indian Const i tut ion.  I t  
was a real ly in terest ing fact  that  the universal  declarat ion 
of  Human Rights was declared in 1948 and subsequent to 
the independence of  India that  was the tenure f rom 15th 
August ,  1947 to 26th January,  1950, Indian democracy 
was in process of  format ion of  great  Const i tut ion. The 
internat ional  event of  universal  declarat ion of  Human 
Rights has greatest  impact  on Indian Const i tut ion whi le,  i t  
was in process of  f raming so the texture of  Indian 
Const i tut ion is under the shed of  universal  declarat ion of  
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Human Rights.  “Moreover Indian Const i tut ion has covered 
the major i ty aspects of  Universal  Declarat ion of  Human 
Rights in Chapter I I I  and some of  the other r ights which 
were not  possib le to be accepted or implemented in as i t  
is   form as a fundamental  r ights,  are covered under 
Chapter IV of  the Const i tut ion as a Direct ive pr incip les of  
state pol icy which were the opt ional  obl igat ion of the 
government for the benef i ts of  protect ing and promoting 
the welfare of  c i t izens of  India as d irect ive pr incip les of  
state pol icy”.  For the protect ion of  Human Rights,  Indian 
Const i tut ion is the major device subsequent to the 
Const i tut ion of  India that  any c i t izen in India there are 
subsequent many other legis latures which have been 
enacted for the c i t izens of  India which can be classif ied 
for d if ferent target  groups of  benef ic iar ies l ike women, 
chi ldren,  minor i t ies,  Dal i ts,  refugees,  pr isoners,  e lder ly 
men etc.  The Protect ion of  Human Rights Act ,  1993 is  
a lso a second major device for protect ion of  Human 
Rights which provides three hubs for protect ion and 
promot ion of  Human Rights at  d if ferent  level  wi th d i f ferent 
author i ty and di f ferent  jur isdict ion which can be enl isted 
as under : -  
 
3.2 Nat ional  Human Rights Commission.91      
 
 Nat ional  Human Rights Commission as an apex body 
const i tuted by Centra l  Government U/s.  3 of  the 
Protect ion of  Human Rights Act ,  1993 under the 
Chairmanship of  Chief  Just ice of  Supreme Court  assisted 
by another Supreme Court  Judge, Ret i red Chief  Just ice of  
any other High Court  having a very wide powers.   
  
 Sect ion IV provides for appointment of  chairperson and 
other members to be done by President of  India af ter 
obta in ing the recommendat ions of  a commit tee formed 
under the Chairmanship of  Pr ime Minister,  Home Minister,  
Speaker of  the House, Leader of  Opposi t ion in the house 
of  people ,  leader of  opposi t ion in counsel of  state and 
Deputy /chairman in counci l  of  states.  Chapter I I I  of  the 
Act  provide for funct ions and powers of  the commission.  
 
 Funct ions of  the Commission92  
 
 The Commission shal l  perform al l  or any of  the fo l lowing 
funct ions,  namely:-  
 
                                                 
91  T h e  P r o t e c t i o n  o f  H u m a n  R i g h t  A c t ,  S e c t i o n  3  
92  I b i d ,  C h a p t e r  3 ,  S e c t i o n  1 2  
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(a) Inquire,  ‘suo motu’ or on a pet i t ion presented to i t  by 
a vict im or any person on his behalf ,  in to complaint 
of -  
 
 ( i )  Vio lat ion of  Human Rights or abetment thereof ,  
 
( i i )  Negl igence in the prevent ion of  such vio lat ion by a 
publ ic servant;  
 
 (b) Intervene in any proceeding involving any 
 a l legat ion of  vio lat ion of  Human Rights pending 
 before a court  wi th the approval  of  such Court ;  
 
(c)  vis i t ,  under int imat ion to the State Government,  any 
ja i l  or any other inst i tut ion  under the contro l of  the 
State Government,  where persons are detained or 
lodged for  purposes of  t reatment,  reformat ion or 
protect ion to study the l iving condit ions of  the 
inmates and make recommendat ion thereon; 
 
(d) Review the safeguards provided by or under the 
Const i tut ion or any law for the t ime being in force 
for the protect ion of  Human Rights and recommend 
measures for their  ef fect ive implementat ion;  
 
 (e) Review the factors,  including acts of  terror ism, 
 that  inhib i t  the enjoyment of  Human Rights and 
 recommend appropriate remedial  measures;  
 
( f ) Study t reat ies and other internat ional   instruments 
on Human Rights and make recommendat ions for 
their  ef fect ive implementat ion;  
 
 (g)  Undertake and promote research in the f ie ld of  
 Human Rights;  
 
(h) Spread Human Rights l i teracy among var ious 
sect ions of  the society and promote awareness of 
the safeguards avai lable for the protect ion of  these 
r ights through publ icat ions,  the media,  seminars and 
other avai lable means; 
 
 ( i )  encourage the ef forts of  non-governmental 
 organizat ions and inst i tut ions working in the 
 f ie ld of  Human Rights;  
 
 ( j )  Such other funct ions as i t  may consider 
 necessary for the promot ion of  Human Rights.  
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 Powers re lat ing to inquir ies93  
 
(1) The Commission shal l ,  whi le inquir ing into 
complaints under th is Act ,  have al l  the powers of  a 
c ivi l  Court  t rying a sui t  under the Code of  Civi l  
Procedure,  1908, and in part icular in  respect  of  the 
fo l lowing matters,  namely:-  
 
 (a) Summoning and enforcing the at tendance of 
 wi tnesses and examining them on oath;  
 
 (b) Discovery and product ion of  any document;  
 
 (c)  Receiving evidence on af f idavi ts;  
 
(d) Requis i t ioning any publ ic record or copy thereof  
f rom any court  or of f ice;  
 
 (e) Issuing commissions for the examinat ion of 
 wi tnesses or documents;  
 
 ( f ) Any other matter which may be prescr ibed.  
  
(2) The Commission shal l  have power to require any 
person, subject  to any pr ivi lege which may be 
cla imed by that  person under any law for the t ime 
being in force, to furn ish informat ion on such points 
or matters as,  in the opin ion of  the Commission,  may 
be useful  for,  or re levant,  to the subject-matter of  
the inquiry and any person so required shal l  be 
deemed to be legal ly bound to furn ish such 
informat ion with in the meaning of  Sect ion 176 and 
Sect ion 177 of  the Indian Penal Code. 
 
(3) The Commission or any other of f icer,  not  below the 
rank of  a Gazetted Off icer,  specia l ly  author ized in 
th is behalf  by the Commission may enter any 
bui ld ing or p lace where the Commission has reason 
to bel ieve that  any document re lat ing to the subject-
matter of  the inquiry may be found, and may seize 
any such  document or take extracts or copies there 
f rom, subject  to the provis ions of  Sect ion 100 of  the 
Code of  Criminal  Procedure,  1973, in so far as,  i t  
may be appl icable. 
 
(4) The Commission shal l  be deemed to be a c ivi l  Court  
and when any of fence as is descr ibed in Sect ion 
175, Sect ion 178, Sect ion 179, Sect ion 180 or 
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Sect ion 228 of  the Indian Penal code is commit ted in 
the view or presence of  the Commission,  the 
Commission may, af ter recording the facts 
const i tut ing the of fence and the statement of  the 
accused as provided for in   the Code of  Criminal 
Procedure,  1973, forward the case to a Magistrate 
having jur isdict ion to t ry the same and the 
Magistrate to whom any such case is forwarded shal l  
proceed to hear  the complaint  against  the accused 
as i f ,  the  case has been forwarded to h im under 
Sect ion 346 of  the Code of  Criminal  Procedure, 
1973. 
 
(5) Every proceeding before the Commission shal l  be 
deemed to be a judic ia l  proceeding with in the 
meaning of  Sect ions 193 and 228, and for the 
purposes of  Sect ion 196 of  the Indian Penal Code, 
and the Commission shal l  be deemed to be a c ivi l  
Court  for a l l  the purposes of  Sect ion 195 and 
Chapter XXVI of  the Code of  Criminal  Procedure, 
1973. 
 
 Invest igat ion94  
 
(1) The Commission may, for the purpose of  conduct ing 
any invest igat ion perta in ing to the inquiry,  ut i l ize the 
services of  any of f icer or invest igat ion agency of  the 
Centra l  Government or any State Government with 
the concurrence of  the Centra l  Government or the 
State Government, as the case may be.  
 
(2) For the purpose of  invest igat ing into any matter 
perta in ing to the inquiry,  any of f icer or agency 
whose services are ut i l ized under sub- sect ion (1) 
may, subject  to the d irect ion and contro l  of  the 
Commission,-  
 
(a) Summon and enforce the attendance of  any  person 
and examine him; 
 
 (b) Require the d iscovery and product ion of  any 
 document;  and 
 
 (c)  Requis i t ion any publ ic record or copy thereof 
 f rom any of f ice.  
 
(3) The provis ions of  Sect ion 15 shal l  apply in  re lat ion 
to any statement made by a person before any 
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off icer or agency whose services are ut i l ized under 
sub-sect ion (1) as they apply in re lat ion to any 
statement made by a person in the course of  giving 
evidence before the Commission.  
 
(4) The of f icer or agency whose services are ut i l ized 
under sub-sect ion (1) shal l  invest igate into any 
matter perta in ing to the inquiry and submit a report 
thereon to the Commission  wi th in such per iod as 
may be specif ied by the Commission in th is behalf .  
 
(5) The Commission shal l  sat isfy i tse l f  about the 
correctness of  the facts stated and the conclusion, 
i f ,  any,  arr ived at in  the report  submit ted to i t  under 
sub-sect ion (4) and for th is purpose the Commission 
may make such inquiry ( including the examinat ion of  
the person or persons who conducted or assisted in 
the invest igat ion) as i t  th inks f i t .  
 
 As held by the Apex Court  in  case of  Paramji t  Kaur,  the 
NHRC is  given a f reehand and is not  c i rcumscribed by the 
condit ions.  The judic ia l  act ion by the NHRC in these 
matters is of  specia l  nature and not  covered by enactment 
or law and thus “sui  generic”95  
 
 In  another case,  when the inquiry was conducted of  very 
senior of f icers by a person with very qui te low rank was 
considered inadequate and was not  accepted.  I t  was held 
that  as a reputat ion of  a person was prejudic ia l ly ef fected 
by the inquiry the reasonable opportuni ty of  evidence and 
hearing be af forded. The commission was directed to 
conduct  “de novo” inquiry through the senior responsib le 
of f icer af ford ing adequate opportuni ty to the defense.96 In 
another case of  poor agr icul tur ist  who was deprived of  
their  land and agr icul tura l  wi th mala f ide fabr icated 
documents they were declared dead and their  revenue 
records was also created in f ic t i t ious manner with the help 
of  government of f icers.  Al l  documents were found to be 
f raudulent  and there was clear cut  col lusion of  
government of f icers too.  The court  d irected that  i t  was 
depreciat ion to the source of  l ive l ihood of  poor 
agr icul tur ists.  Hence, too omicuswrie  to  draw out  a 
statement of  case for the presentat ion before NHRC.97 In 
case of  Mahendra Kumar Jain v.  Union of  India, 2003, 
Cri .L.J. ,  1464-1470, the matter was regarding the r ight  to 
l i fe  of  the person who have been wrongly detained f rom 
coming out  f rom the of f ice in the name of  in terrogat ion for 
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a long per iod.  I t  was held that  personal l iberty cannot be 
curta i led or cut down without  fa ir  legal  procedure. 
Procedure must be done as prescr ibed by law and stand 
on the test  of  reasonableness and non-arbi t rar iness.   
 
 The same way, State Human Rights Commission also 
formed U/s.21 of  the Act  appointed by the State 
government under the Chairmanship of  Ret i red Chief  
Just ice of  High Court .   
 
 The State Human Rights commission has equivalent 
powers l ike wise Nat ional  Human Rights Commission 
U/s.29 of  the Act which provides that  the provis ions of  
sec.9, 10,12,13,14,15,16,17 etc. shal l  apply to state 
commission means in other words the state commission is 
of  the same author i ty as the Nat ional  Human Rights 
Commission is having for invest igat ing the matters,  
funct ioning of  the matters.  
 
 Under Sec.30 of  The Protect ion of  Human Rights Act ,  
1993 has provided for the purpose of  provid ing speedy 
t r ia l  of  of fences ar is ing out  of  vio lat ion of  Human Rights, 
the State Government,  wi th the concurrence of  the Chief  
Just ice of  the High Court ,  by not i f icat ion, specify for each 
distr ict  a Court  of  Session to be a Human Rights Court to 
t ry the said of fences:  
 
 Provided that  nothing in th is sect ion shal l  apply i f -  
 
 (a) A Court  of  Session is a lready specif ied as a 
 Specia l  Court ;  or 
 
(b) A Specia l  Court  is  a lready const i tuted,  for such 
of fences under any other law for the t ime being in 
force.  
 
 These are the Courts avai lable to every c i t izen of  India,  in  
every State and in every d istr ic t ,  easy to locate and 
approachable with or wi thout  the help of  any local  lawyer 
for the adjudicat ion of  their  matter.  A s imple appl icat ion 
narrat ing the detai ls of  the case of  Human Rights vio lat ion 
would be helpfu l  to in i t ia te the inquiry or for adjudicat ion 
before these courts.  The Sessions Judges are empowered 
to act  as Human Rights courts and however other steps 
are taken to introduce in the state and independent 
system for protect ion of  Human Rights,  the normal law 
must take i ts course and if  noth ing as possib le to do a 
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case is registered and is invest igated by an independent 
and impart ia l  agency. 98  
 
 Thus under th is act  three types of  machiner ies have been 
provided for the protect ion of  Human Rights.  In addi t ion to 
these,  d if ferent enactments have been made and 
commissions are formed for the protect ion of  Human 
Rights for d if ferent  target  groups of  vict ims.   An 
elaborated l is t  of  groups can be enl isted for whom 
di f ferent  Acts and dif ferent  provis ions are made as 
under:-   
 
 (1) Human Rights of  Women 
 
 In society,  the dominance of  man is a lways higher and 
superlat ive as compared to woman and hence they have 
been always explo i ted, oppressed mental ly,  physical ly,  
f inancia l ly,  sexual ly etc.  Enough provis ions are there in 
Indian Penal Code for protect ion of  women against  the 
cr ime perta in ing to body,  property,  modesty of  the women 
though the graph of  cr imes is increasing dai ly.  Hence, 
specia l  acts are formed as under:-  
 
 (1) Immoral  Traf f ic  (Prevent ion) Act,  1956 
 
(2)  The indecent representat ion of  women (prohib i t ion) 
Act ,  1986 
 
 (3)  The Commission of  Sat i  (Prevent ion) Act ,  1987 
 
(4)  The Karnataka Devadasi  (prohib i t ion of  dedicat ion) 
Act ,  1982. 
 
 (5) The Materni ty Benef i t  Act,  1961 
 
 (6) Family Court  Act ,  1984 
 
 (7) Equal Remunerat ion Act,  1976 
 
(8) The Protect ion of  women f rom domest ic  vio lence 
act ,  2005 
 
 (9) Hindu Succession Act ,  revised 2005 
 
 (10) Minimum Wages Act ,  1948 
 
 (11) Factor ies Act,  1948 
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 (12) Industr ia l  Employment (Standing Orders) Act ,  
 1946 and the Rules 
 
 In  addi t ion to a l l  these specia l  enactments are f ramed.   
 
3.3 Nat ional  Commission for Women 
 
 The Government of  India has establ ished Nat ional 
Commission for Women in 1992, under The Nat ional 
Commission for Woman Act,  1990 for the protect ion of  the 
Human Rights of  women. Any woman can apply to th is 
Commission when her Human Rights are vio lated. Under 
th is Act the Commission takes proper act ion for the 
protect ion and preservat ion of  Human Rights and to 
provide just ice.  The commission has solved the problem 
of  many Indian Women. One can f i le  complaint  through 
the websi te of  th is commission.  Many help l ine are run by 
th is Commission such as, help l ine for AIDS, chi ldren, 
accident,  counseling for epi lept ic women, and carr ier 
guidance for youth,  bronchit is  problem, senior c i t izens, 
b lood donat ion,  and drug addict ion.  
 
3.4 Nat ional  Commission for Scheduled Castes and Nat ional 
Commission for Scheduled Tr ibes:  
 
 Consequent upon the Const i tut ion (Eighty-Ninth 
Amendment) Act ,  2003 coming into force on 19-2-2004 
vide Not i f icat ion of  that  date the erstwhi le National  
Commission for Scheduled Castes & Scheduled Tr ibes 
has been replaced by (1) Nat ional  Commission for 
Scheduled Castes,  and (2) Nat ional  Commission for 
Schedule Tr ibes. The Rules of  the Nat ional  Commission 
for Scheduled Castes were not i f ied on 20th February,  
2004 by the Ministry of  Socia l  Just ice & Empowerment. 
Any person of  SC and ST can apply to these commissions 
for the vio lat ion of  h is Human Rights.  For the d isposal of  
the complaints received,  the Commissions take act ion 
through nominated members or through of f ices s i tuated in 
d i f ferent  states.  
 
3.5 Nat ional  Commission for Minor i t ies 
 
 For the protect ion of  the Human Rights of  the minori ty 
communit ies,  resid ing in d i f ferent  States of  India and to 
br ing them in the main stream of  the society for their  
progress,  th is commission was establ ished under The 
Minori t ies Act  1992. Such Commissions are const i tuted in 
d i f ferent  states a lso.   
 
3.6 Centra l  Coordinat ion Commit tee and State Coordinat ion 
Commit tees for persons with d isabi l i t ies.  
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 The above commit tees are const i tuted under Chapter I I  
and Chapter I I I  of  The Persons with Disabi l i t ies (Equal 
opportuni t ies,  Protect ion of  r ights and fu l l  part ic ipat ion) 
Act ,  1995. The Committees are empowered to protect  the 
Human Rights of  such disabled persons.  
 
 The Bi l l  for Disable and Dispersed people,  2005 is 
presented before the Parl iament for the welfare and 
protect ion of  Elder ly persons.  
 
 Thus ser ies of  enactments machiner ies is provided by the 
centra l  government for the protect ion of  Human Rights of 
d i f ferent  group of  people in India. In spi te of  a l l  these 
ef forts the case of Human Rights vio lat ions are increasing 
day by day in d i f ferent  forms and dif ferent nature against 
the marginal ized group of  people who may be ei ther 
e lder ly people, chi ldren,  women , baggers,  prost i tutes, 
pr isoners,  deta inees or vict ims of  fake encounters.  
 
 The main reasons behind these cases of  vio lat ion of  
Human Rights are as under:-  
 
 (1) lack of  educat ion 
 
 (2) lack of  legal  l i teracy and awareness of  human  
 r ights 
 
 (3) h igh densi ty of  populat ion and speedy growth  
 rate of  cr imes  
 
(4) severe poverty in one class of  people and 
concentrat ion of  wealth in other c lass of   people- 
c lass d if ferences 
 
 (5) inadequate number of  pol ice force and even 
 present force is not  properly and professional ly 
 t ra ined 
 
(6) inadequate number of  judges,  heavy workload and 
inef fect iveness of  f ree legal  a id and advice as 
provided by state.  
 
(7) Caste-system - racism, re l igious taboos and beare rs   
 
4. Meaning,  Def in i t ion and Concept of  Human Rights 
 
4.1 Concept of  Human Rights 
 
 49 
Human Rights are essent ia l  r ights and basic r ights for the 
human being to l ive the l i fe  as human being.  I t  is  being 
to ld in universal i ty and internat ional  dependabi l i ty these 
are the minimum r ights.  Human Rights are those basic 
ent i t lements that  make out  l i fe  sat isfying and meaningful  
to be f ree f rom fear,  f ree f rom deprivat ion and fu l l  of  
opportuni ty to achieve the maximum possib le goal of  l i fe. 
I t  is  known as internat ional  r ights to be given by God, by 
b ir th as human being.   
 
The concept of  Human Rights is having very wide 
coverage and having specia l  features which can be 
narrated l ike th is: - 
 
(1) As compare to other commercia l or contractual 
r ights,  Human Rights are obtained by human beings 
automat ical ly s ince bir th;  no legal formal i t ies or 
procedure is required to be done for these r ights just 
by taking b ir th in human community.  Human Rights 
are avai led by the human being.  These r ights are 
inal ienable so even i f  someone wants to t ransfer the 
r ights he cannot t ransfer i t  to  other human being 
with or wi thout  any considerat ion.  
 
(2) Human Rights are universal  r ights i r respect ive of  
race,  re l igion,  caste,  sex,  socia l  or economic status, 
p lace or b ir th or even beyond the boundaries of 
re l igion,  language or cul ture. These r ights are not 
only for individual  but  a lso for a crew of  people 
part icular ly community a lso.   
 
(3) Human Rights are in nature the " r ights- in-rem"  and 
not  in " r ights- in-personam"  e .g.  r ight  to l i fe , equal i ty 
before the law, r ights to the fundamental  f reedoms, 
and r ights against  explo i tat ion is avai lable through 
out  the world at  any p lace and against  anybody e.g.  
resident of  Ahmedabad is ent i t led for r ights against 
arb i t rary and i l legal  detent ion against  the pol ice 
author i ty.  Same r ight  he can enjoy at  Mumbai, 
Chennai,  and London or even in Canada against 
concerned state/nat ional  author i ty or pol ice of f icers. 
“Rights in personam” are the r ights which are 
avai lable for property,  because the contractual 
agreements,  marr iage etc.  The legal  remedies 
avai lable for these r ights,  is  only against  l imited 
persons who are l iable for fu lf i l l ing the l iabi l i t ies 
ar is ing out  of  such agreements or contracts e.g.  a 
purchaser of  wrist  watch,  i f  aggrieved with the 
qual i ty or the performance of  the watch,  he has only 
and only remedy against  the sel ler under the 
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Consumer Protect ion Act .  Whi le Human Rights are 
avai lable against the whole world as these r ights are 
" r ights- in-rem"  
 
(4)  Human Rights are nontransferable;  these r ights 
unl ike r ights in property etc.  cannot be t ransferred 
for any considerat ion to any other party.   
 
(5)  Human Rights are var ied and can be classif ied in 
d i f ferent  categories such as c ivi l ,  pol i t ica l ,  
economic,  social  and cul tura l which are 
interdependent,  in ter-re lated and indivis ib le e.g. 
r ight  to educat ion.  These r ights are c lassif ied as 
cul tura l  r ight ,  but i t  is  impossib le to get  th is r ight  
wi thout  r ight  to equal i ty or r ight  to judic ia l  remedy. 
 
4.2 Br i tannica Concise Encyclopedia99  
 
 Rights that  belong to an individual  as a consequence of  
being human. The term came into wide use af ter World 
War I I ,  replacing the ear l ier phrase "natural  r ights,",  which 
had been associated with the Greco-Roman concept of  
natural  law, s ince the end of  the Middle Ages.  As 
understood today,  Human Rights refer to a wide var iety of  
values and capabil i t ies ref lect ing the d iversi ty of  human 
circumstances and history.  They are conceived as 
universal ,  applying to a l l  human beings everywhere,  and 
as fundamental ,  referr ing to essent ia l  or basic human 
needs.  Human Rights have been classi f ied h istor ical ly in 
terms of  the notion of  three "generat ions" of  Human 
Rights.  The f i rst  generat ion of  c ivi l  and pol i t ica l  r ights, 
associated with the enl ightenment and the Engl ish, 
American,  and French revolut ions,  includes the r ights to 
l i fe  and l iberty and the r ights to f reedom of  speech and 
worship.  The second generat ion of  economic,  socia l ,  and 
cul tura l  r ights,  associated with revol ts against  the 
predat ions of  unregulated capi ta l ism f rom the mid-19th 
century,  includes the r ight  to work and the r ight  to an 
educat ion. Final ly,  the th ird generat ion of  sol idar i ty r ights, 
associated with the pol i t ica l  and economic aspirat ions of 
developing and newly decolonized countr ies af ter World 
War I I ,  includes the col lect ive r ights to pol i t ica l  sel f -
determinat ion and economic development.  Since the 
adopt ion of  the Universal  Declarat ion of  Human Rights in 
1948, many t reat ies and agreements for the protect ion of  
Human Rights have been concluded through the auspices 
of  the United Nations,  and several  regional systems of  
Human Rights law have been establ ished. In the late 20th 
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century ad hoc internat ional  cr iminal  t r ibunals were 
convened to prosecute ser ious Human Rights vio lat ions 
and other cr imes in the former Yugoslavia and Rwanda. 
The Internat ional Criminal  Court ,  which came into 
existence in 2002, is empowered to prosecute cr ime 
against  humanity,  cr imes of  genocide,  and war cr imes. 
 
 
 
 
4.3 US History Encyclopedia100  
 
 The concept of  Human Rights has evolved over a t ime, 
and var ious countr ies have emphasized dif ferent  aspects 
of  Human Rights pr incip les and pol icy.  Some nat ions have 
emphasized t radi t ional  c ivi l  and pol i t ica l  r ights (both 
individual  and col lect ive),  whereas others-part icular ly 
communist  and socia l is t  regimes-have emphasized the 
concept of  economic and socia l  r ights.  Some governments 
have embraced both sets of  pr incip les.  In the United 
States,  the concept of  certa in individual  and col lect ive  
r ights- in  part icular,  c ivi l  and pol i t ica l  r ights-as "natural"  
or "unal ienable"  can be t raced back to colonia l  t imes, 
ref lect ing the inf luence of  John Locke and other pol i t ica l 
theorists.  This concept was clear ly set  forth in the 
Declarat ion of  Independence and was codi f ied in the 
Const i tut ion and the Bi l l  of  Rights.  The United States has 
long regarded internat ional  Human Rights standards as 
universal .  I t  has re jected the arguments of  nat ions such 
as China,  which c la im that  such standards can be 
discounted as mere "Western"  concepts and argue that 
Human Rights should be viewed through the pr ism of  each 
nat ion 's h istory and cul ture. Unl ike many governments, 
the United States acknowledges that some Human Rights 
problems persist  wi th in i ts terr i tory despi te i ts general ly 
good record and accepts that  universal  Human Rights 
standards involve study and cr i t ic ism of  such matters.  
 
4.4 Columbia Encyclopedia101  
 
 Human Rights,  universal  r ights  held to belong to 
individuals by vir tue of  their  being human, encompassing 
c ivi l ,  pol i t ica l ,  economic,  socia l ,  and cul tura l  r ights and 
f reedoms, and based on the not ion of  personal human 
digni ty and worth.  Conceptual ly der ived f rom the theory of  
natural  law and or iginat ing in Greco-Roman doctr ines,  the 
idea of  Human Rights appears in some early Christ ian 
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wri ters '  works and is ref lected in the Magna Carta (1215).  
The concept winds as a phi losophical  thread through 17th 
and 18th Century European and American thought,  
including the Declarat ion of  Independence (1776) and the 
French Declarat ion of  the Rights of  Man and Cit izen 
(1789).  The United Nat ion 's Commission on Human 
Rights,  wi th Eleanor Roosevelt  as chair ,  created the UN's  
Universal  Declarat ion of  Human Rights (1948),  which 
reasserted the concept of  Human Rights af ter the horrors 
of  World War I I .  Human Rights have since become a 
universal ly espoused yet  widely d isregarded concept.  
 
4.5 Russian History Encyclopedia102  
 
 Human Rights are the r ights individuals are said to have 
as human beings.  They are c laims on society. I ts 
members and government (Henkin,  1996).  They are 
spel led to in internat ional  law, drawing on the norms of  
the Universal  Declarat ion of  Human Rights (1948) (Steiner 
and Alston,  2000).  Russia has a long history of  
author i tar ian ru le and Human Rights abuses.  Nikola i 
Berdyayev went so far as to connect the depth and 
longevi ty of  Russian communism, a system in imical to 
Human Rights,  to th is persistent  cul ture of  despotism 
(1960).  In the viv id phrasing of  Alexander Radishchev, an 
e ighteenth-century d issident,  in  h is Journey f rom Saint 
Petersburg to Moscow (which landed him in Siber ia),  the 
r igid censorship under Catherine the Great resembled a 
restr ict ive nursemaid who stunts chi ldren's growth towards 
sel f -re l iant  matur i ty.  
 
 Human Rights improved somewhat thanks to the l iberat ing 
ef fects of  Russia 's rapid industr ia l izat ion af ter the 
emancipat ion of  the serfs in 1861 and the judic ia l  and 
local  government reforms in 1864. In Tsarist  Russia by 
1914, a l iberal and democrat ic social is t  professional  c lass 
of  educators,  lawyers,  judges,  socia l  workers,  women's 
r ights advocates,  and rapid ly growing and mainly non-
Bolshevik pol i t ical  part ies increasingly demanded the 
protect ion of  individual  r ights and a law governed state. 
That meant broadening the select ive westernizat ion, 
launched two hundred years ear l ier by Peter the Great 
and aimed at st rengthening Russia, to include the r ights 
and f reedoms he and his successors general ly sought to 
exclude. 
 
 Mikhai l  Gorbachev,  Soviet  leader f rom March 1985 to 
December 1991, introduced glasnost  -  openness or f ree 
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expression -  and soon af ter,  perestro ika -  at tempts at 
economic and pol i t ica l  reform. Gorbachev f reed pol i t ica l 
pr isoners and exi les between 1986 and 1989. His UN 
Speech of  December 7,  1988, pra ised the once spurned 
Universal  Declarat ion of  Human Rights and revised the 
1977 Const i tut ion accordingly.  But  he reformed too l i t t le 
too late.  Four months af ter h is near-overthrow in the 
August  1991 coup by h is own react ionary appointees,  the 
Soviet  Union spl i t  in to three once again independent 
Balt ic  republ ics and twelve newly independent states,  
including the Russian Federat ion.  
 
 Bor is Yel ts in,  Russian president from 1991 unt i l  h is 
resignat ion in 1999, forced on Russia the 1993 
Const i tut ion increasing president ia l  power but  a lso 
contain ing Art ic le 2 :  "The individual  and his r ights and 
f reedom are the h ighest  value.  The recognit ion, 
observance and defense of  the Human Rights and 
f reedoms of  the individual  and the c i t izen are the 
obl igat ion of  the state." The Const i tut ion procla ims a 
broad range of  c ivi l ,  pol i t ica l ,  socia l  and economic r ights.  
Contrast ing real i t ies under overbearing and corrupt  state 
administrat ions inf r inged on f reedom of  expression, 
re l igion,  fa ir  and humane just ice,  f reedom of  movement, 
and f reedom f rom racia l ,  ethnic, and homophobic b igotry 
and hate cr imes. Moreover,  dur ing the wars to reta in 
Chechnya just about every Human Right  was vio lated. 
Inequal i ty,  poverty and homelessness haunted the land 
whi le the new r ich l ived high.  Women experienced 
inequal i ty and explo i tat ion in employment,  widespread 
divorce,  abandonment and domest ic vio lence and 
t raf f ick ing into prost i tut ion.  L ife expectancy fe l l  to th ird-
world levels,  especia l ly among men, owing to stress, 
accidents,  a lcohol ism and the pervasive inadequacy of  
heal th care (Juvi ler,  2000; Human Rights Watch) 
 
 Such pol i t ica l  and socia l  Human Rights vio lat ions 
prompted the format ion of  numerous f ree but  under-
funded Human Rights advocacy groups -  nongovernmental 
organizat ions.  They ranged f rom Russian Soldiers '  
Mothers,  who were against  the wi ld abuses of  mi l i tary 
recrui ts,  to the ant i -Sta l in ist and pro-r ights Memoria l  
Society,  to Musl im cul tura l  and aid societ ies.  
 
 Seventy years of  Communist  socia l and legal  c leansing 
are not  overcome in a decade or two. In Ken Jowit t 's 
words,  "We must th ink of  a ' long march'  rather than a 
s imple t ransi t ion to democracy" (Jowit t ,  1992, 189),  wi th 
a l l  sorts of  Human Rights to redeem. 
 
 54 
4.6 Law Encyclopedia 103  
 
 Personal l ibert ies that  protect  individuals and groups 
against  individual  or state conduct  prohib i ted by 
internat ional  law or custom. 
 
 Human Rights are f reedoms establ ished by custom or 
internat ional  agreement that  impose standards of  conduct 
on a l l  nat ions. Human Rights are d ist inct  f rom civi l  
l ibert ies,  which are f reedoms establ ished by the law of  a 
part icular state and appl ied by that  state in i ts own 
jur isdict ion.  
 
 Specif ic  Human Rights include the r ight  to personal l iberty 
and due process of  law; to freedom of  thought,  
expression,  re l igion,  organizat ion, and movement; to 
f reedom f rom discr iminat ion on the basis of  race,  re l igion, 
age,  language, and sex;  to basic educat ion;  to 
employment; and to property.  Human Rights laws have 
been def ined by internat ional  convent ions,  by t reat ies, 
and by organizat ions,  part icular ly the United Nat ions. 
These laws prohib i t  pract ices such as torture,  s lavery,  
summary execut ion without  t r ia l ,  and arbi t rary detent ion 
or exi le.  
 
4.7 Pol i t ica l  Dict ionary  
 
 Freedom f rom arbi t rary interference or restr ict ion by 
governments.  The term encompasses largely the same 
r ights cal led c ivi l  l ibert ies or c ivi l  r ights but  of ten 
suggests r ights that  have not  been recognized.  
 
4.8 WordNet 104  
 
 Any basic r ight  or  f reedom to which a l l  human beings are 
ent i t led and in whose exercise a government may not 
interfere ( including r ights to l i fe  and l iberty as wel l  as 
f reedom of  thought and expression and equal i ty before the 
law) 
 
4.9 Wikipedia 105   
 
 Human Rights refers to the concept of  human beings as 
having universal  natural  r ights,  or status,  regardless of  
legal  jur isdict ion or other local iz ing factors,  such as 
ethnic i ty,  nat ional i ty,  and sex.  As is evident in the United 
Nat ions Universal  Declarat ion of  Human Rights,  Human 
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Rights,  at  least  in  the post-war per iod,  are conceptual ized 
as based on inherent human digni ty,  reta in ing their 
universal  and inal ienable character.  
 
 
 
4.10 By Eminent Jur ists 
 
 In the language of  United Nat ions Center for Human 
Rights -  "Human Rights could be general ly def ined as 
those r ights which are inherent  in our nature and without 
which we cannot l ive as human beings".   
 
 Thus the Concept of  Human Rights,  embodying the 
minimum r ights of  an individual  versus h is own state is as 
o ld as pol i t ica l  phi losophy.  
 
 But ,  Mr.D.D.Basu106 added, “Human Rights are minimum 
r ights which every individual  must have against  the state 
or publ ic author i ty by vi r tue of  being the member of  
human family,  i r respect ive of  any other considerat ion”. 
 
 Mr.R.S.Pathak,  Ex-Chief  Just ice of  India, descr ibed about 
Human Rights that :  "The Human Rights movement 
represents the h istor ical  journey t raveled by man ever  
s ince the beginning of  an inst i tut ional ized pol i t ica l  and 
socia l  order.  I t  was a response to that  order,  when the 
importance of  the development and expression of  
individual  personal i ty began to acquire mater ia l  
s igni f icance in re lat ion to the community.  In the repeated 
interact ion between the individual  and the State,  the urge 
to recognize a charter of  basic individual  r ights has 
expressed i tself  in a cont inuous struggle which has seen 
the reaf f i rmat ion and evolut ion of  the r ights of  the 
individual  against  the power of  establ ished author i ty.  In 
i ts expanding comprehension the concept of  Human 
Rights,  has now traveled to encompass what are cal led 
" th ird-generat ion" or "sol idar i ty"  r ights.  At  the very 
beginning stands the r ights of  self -determinat ion,  a r ight  
regarded as belonging to peoples rather than individuals, 
and which India,  wi th i ts emphasis on nat ional  in tegr i ty,  
has r ight ly ident if ied as a r ight  appl icable only to peoples 
under fore ign dominat ion.  
 
 Eminent Judge, Mr.V.M.Tarkunde def ines the Human 
Rights that  the term Human Rights, in  i ts  normal usage, 
comprise the r ights of  the individual  in  a l l  spheres of  
socia l  l i fe.  They are exercisable by the individual  against  
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those who possess pol i t ica l  and economic power and also 
against  harmful  socia l  customs as untouchabi l i ty in  India,  
racia l ism in South Af r ica and inequal i ty of  women in a l l  
parts of  the world.  The recognit ion of  r ights in individuals 
a lso marks the recognit ion of  certa in socia l  obl igat ions on 
them. Since individual  f reedom can be experienced only in 
a moral  society,  the r ights and dut ies of  the individual  are 
necessari ly in terconnected.  Freedom and moral i ty are the 
two essent ia l  components of  a healthy Society.  
 
 Human Rights '  of f ice,  Commonwealth Secretar iat ,  London, 
expla ined "Human Rights as a paral le l  growth of  publ ic 
awareness world-wide of  the meaning and signif icance of  
Concept of  Human Rights.  
 
 The American jur ist ,  Wesley Hoffe ld def ines Human Rights 
that  'Human Rights as ta i led in internat ional  pol i t ics, 
consisted of  utopian stock- in-t rade. He emphasized the 
d i f ferent  meanings of  'Right '  and opined that  i t  was 
doubtfu l  whether the Human Rights,  as declared in the 
charter of  10 December, 1948, were 'Rights '  at  a l l .  Having 
said th is at  a t ime when the concept of  Human Rights was 
conspicuously d isplayed on the fast-food counter of  
pol i t ics.  Human Rights '  in  the current  pol i t ica l  and 
internat ional vocabulary is a chi ld of  the theory of  natural 
r ights.  Human Rights are nothing but  'natural  r ights '  in  a 
modem rhetor ical  garb.  
 
 Mikhai l  Gorbachev is of  the opin ion that  the modern world 
today needs global  st rategies of  l i fe  and environment 
protect ion.  World stands in need of  human and peoples' 
r ights protect ion.  I t  is  impossib le to solve the one problem 
without conf ront ing and solving the other.  
 
 Mr.  Just ice M.H.Beg, former Chief  Just ice of  India whi le 
def in ing Human Rights said that Human Rights imply 
just ice,  equal i ty and f reedom f rom arbi t rary and 
discr iminatory t reatment:  These cannot be subordinated to 
the interests of  the ru lers. No one can be subjected to 
coercion for hold ing part icular re l igious bel iefs. The 
doctr ine of  nat ional  sovereignty cannot just i fy vio lat ion of  
Human Rights.  
 
 Govind Mukhoty descr ibed that  Human Rights cannot be 
evaluated in isolat ion.  They have been read in their  socia l  
context .  The theory of  Human Rights incorporates 
fo l lowing three maxims:  
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( i )  The God is narrated as who gave us l i fe ,  gave us 
l iberty at  the same t ime as described by Thomas 
Jef ferson,  
 
( i i )  Freedoms come from human beings,  rather than 
f rom laws and inst i tut ions as narrated by Clarence 
Darrow, 
 
( i i i )  The history of  l iberty is the h istory of  resistance.. . .  
h istory of  the l imitat ions of  governmental powers as 
narrated by Woodrow Wilson.  
 
 Just ice Venkatachal iya,  Former Chairperson & Chief  
Just ice of  India,  Nat ional  Human Rights Commission is of  
the opin ion that  Human Rights are in own nature and 
without  which we cannot l ive as human beings.  
 
 Just ice V.R.Krishna Iyer,  Former Judge, Supreme Court of  
India descr ibed "Human Rights and fundamental  f reedoms 
are indivis ib le,  the fu l l  real izat ion of  c ivi l  and pol i t ica l 
r ights and cul tura l r ights,  is  impossib le.  This process of  
real izat ion cal ls for legal  pol i t ic izat ion,  not  pol i t ica l  
polemics nor d ip lomat ic c lap-trap but  normat ive 
formulat ion.  But  what are Human Rights? Rel igion of  Man 
is located in the Vedas,  Buddhist  Texts,  Bib le,  the Quran 
or the holy l i terature or other authent ic teachers too 
uphold human digni ty.  Every human being is a d ivine 
being and has t i t le  to d igni ty,  l iberty,  equal i ty and other 
basic r ights.  We cannot understand or evaluate Human 
Rights d ivorced f rom the histor ical  and socia l  context .  Id le 
ideals and empty assert ions cut  no ice.  The status of  
Human Rights takes us to the l i fe-style of  a society.  That 
is  why the Indian Const i tut ional  approach is soaked in the 
socia l  mi l ieu and human condit ions. India is p lura l  society 
and the concept of  the Human Rights in such society has 
a d if ferent  and unique posi t ion.  
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2. Concept of and Development of Punishment 
 
„S² ¨±æüç‡æ |æê„æçÝ Sƒæ±Úæç‡æ ™Úæç‡æ ™ æ 
|æ²æÎì|ææïxææ² ÜUËÐ‹„ï S±{æ}ææüóæ ™çH‹„  ™ ææ 
„¢ ÎïàæÜUæHæñ çàæQU¢ ™ ç±læ¢ ™æï±ïÿ² „œ±„: æ 
²ƒæãü„: ¨¢Ðí‡æ²ïóæÚïc±‹²æ²±ç„ü¯é ææ 
¨ Úæ…æ ÐéL¯æï Î‡Ç: ¨ Ýï„æ àææç¨„æ ™ ¨: æ 
™„é‡ææü}ææŸæ}ææ‡ææ¢ ™ {}æüS² Ðíç„|æê: S}æëç„: ææ 
Î‡Ç àææçS„ Ðí…æ: ¨±æü Î‡Ç »±æç|æÚÿæç„ æ 
Î‡Ç ¨éyÐï¯é …æxæç„ü Î‡Ç¢ {}æü ç±ÎéÏæéü{æ: ææ 
Îï±ÎæÝ±xæ‹{±æü Úÿææ¢ç¨ ÐóæxææïÚxææ: æ 
ÎïÇçÐ |ææïxææ² ÜUËÐ‹„ï Î‡ÇñÝñ± çÝÐèçÇ„æ æ 
Îéc²ïÐé: ¨±ü±‡ææüà™ ç|æ{ïÚ‹¨±ü¨ï„™: æ 
¨±üHæïÜUÐíÜUæïÐà™ |æ±ïÎë‡Çy² ç±|æí²æ„ì ææ
1
 
 
“Because of  the fear of  punishment "Dand" a l l  the 
creatures of  world remain with in the per ipheral  l imits of  
contro l .  By taking into considerat ion,  t ime period,  gravi ty 
of  of fence, to lerance capaci ty of  punishment etc. 
punishment should be imposed. The power of  punishment 
"Dand" is a k ing,  is  a man, is a leader,  is  a ru ler,  and he 
is a guarantor of  four major spheres (Bharmcharya,  
Ghruhastha,  Vanprastha and Sanyas Ashram) of  man's 
l i fe .  Punishment ru les a l l  the c i t izens whi le publ ic is  
s leeping when the punishment i .e.  "Dand" is a lways 
awaken, and that is  why al l  genius people considered 
"Dand” as a re l igion.  Gods, devi ls,  demons, gandharva,  
b irds & al l  the breads of  serpent ine are scared of  
punishment; hence they obey the laws and ru les. Improper 
and imbalance use of  punishment wi l l  spoi l  whole society,  
a l l  re l igions,  a l l  c lasses and masses of  people and i t  
would create anarchy.”   
 
1. Indian Culture and Punishment 
 
1.1 Manusmrut i  and Punishment 
 
Manusmrut i  is  considered to be authent icated source of  
Law as per Hindu mythology.  Before the ru le of  Mughals 
and Bri t ishers, Hindu kings were depending upon the 
provis ions made by Manusmrut i  a long with other Nit is  and 
Sutras l ike Chanakya Nit i ,  Shukra Nit i ,  Vidur Nit i  etc.  Thus 
as per the Indian cul ture and Indian re l ig ious scr ipts,  a l l  
the provis ions perta in ing to of fences re lated to human 
body,  movable and immovable property,  re lated to women, 
                                                 
1  M a n u  S m r u t i ,  A d h y a y  7 ,  S h o l k a  1 5 - 1 8 , 2 3 , 2 4  
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their  modesty,  their  marr iages,  assaults, re lated to 
reputat ion l ike defamat ion, loot ,  vio lence,  adul tery,  
of fences by pol ice author i ty,  land grabbing etc.  are very 
c lear ly provided in which d i f ferent types of  punishment 
were imposed l ike f ines,  physical  punishment,  capi ta l  
punishment etc.  Even the quantum of  punishment for 
k ings was much higher than the ordinary c i t izen for the 
same of fence.  The theories of  punishment have been 
clear ly narrated in other eminent scholar ’s books l ike 
Nit ies & Sturtaes.  
 
1.2 Chanakya and Punishment 
 
The Chanakya was considered to be author i ty on 
economic and pol i t ica l  science, who has wri t ten a b ig 
volume on pol i t ica l  science in which,  the judicia l  
procedure is a lso descr ibed along wi th the appointment of  
the judic iary known as "Dharmasth"  (a Judge).  The 
responsib i l i t ies of  judic iary were c lear ly provided along 
with the provis ions ment ioning the dut ies of  staf f  of  
judic iary as wel l  as the ja i l  authori t ies.  Chanakaya has 
also provided the theories of  punishment as economic 
punishment i .e.  f inancia l ,  banishment of  th ieves with 
proper publ ic i ty,  amputat ion of  body organs etc.2  The 
cr iminals including th ieves in temples,  p ickpockets,  dacoi t  
and others were  to be punished with snatching the f lash 
f rom the body for the f i rst  t ime of fence. I f  the same 
accused is arrested for the same of fence his a l l  f ingers 
were to be amputed,  i f  he is caught for the same 
repet i t ive of fence, h is r ight  hand to be amputed and last ly 
he is caught forth t ime for the same repet i t ive of fence, he 
is to be given dif ferent  types of  physical  torture and f inal ly 
capi ta l  punishment.  Same way accused involved with thef t  
of  pet  animals were punished f inancia l ly in  terms of 
payment of  f ine and on non-payment,  the top of  the nose 
was to be amputed.  The punishment for adul tery,  thef t ,  
jugglery,  gambl ing have been punished in very deterrent 
way.  Moreover,  for the terror ist  destroying the br idges or 
dams were to be given capi ta l  punishment by s inking in 
water.  The concept of  p lea-bargain ing was also there to 
provide the f inancia l  compensat ion to the vict im by 
penal is ing the accused.  
 
1.3 Garud Puran and Punishment  
 
Among the Indian scr iptures “Garud Puran” is a pr ime 
author i ty which is usual ly studied and read on the 
occasion of  death of  any fami ly members of  Hindu fami ly 
                                                 
2  A r t h s a s t r a , K a u t i l y a ;  K a n t a k  S h o d h a n ,  P a r t  I V ,  T e n t h  C h a p t e r , p p . 1 - 7  
 60 
by “Purohi t ”  (A Rel igious Bhramin teaching the Hindu 
Scr iptures).  This Garud Puran enl ist d i f ferent  s ins done by 
man and woman during the l i fe  which includes harassing, 
assault ing and ki l l ing the innocent persons, steal ing 
valuable art ic les of  others,  land grabbing,  animal hunt ing,  
gambl ing,  dr inking l iquors,  adul tery,  prost i tut ion etc.  and 
indicat ing the ser ies of  punishment imposed by “Yamdut” 
(staf f  members of  God of  Death) on the soul  of  such 
of fenders subsequent to the death.  I t  narrates a ser ies of  
very severe,  cruel  and tortur ing punishments which 
normal ly creates a severe deterrent ef fect on the minds of  
people hearing th is Puran and even in certa in temples the 
demonstrated posters and paint ings of  such punishment 
were painted so as to make people aware of  possib le 
inf l ic tment of  punishment in case of  cr imes or deviat ions 
done by them during the l i fe .  In other words i t  was a 
negat ive incent ive to prevent the people f rom doing i l legal  
acts or cr imes harming the innocent persons, animals and 
society in general .  
 
2 Is lamic Criminal  Laws and Punishment 
 
 During the Moghal Empire,  the provis ions made under 
Shariyat  laws and Hadises were enforceable.  As per the 
opin ion of  R.K.Wilson,  Ayyat  no.80 to 90 provides 
provis ions of  c ivi l  and cr iminal  just ice.  In addi t ion to that 
the shortcomings of  these judic ia l  provis ions were 
supplemented with the help of  "Sunna".  Moreover,  Fatva 
and Alamgir i  was also the re l iable source as narrated by 
Dr.  Tapas Kumar Benerjee.   
 
 During the per iod of  Akbar (1556 to 1605 A.D.) Abu Hanif ,  
Abu Yusuf ,  Imam were given the dut ies for coordinat ing 
the Is lamic legal  provis ions for i ts implementat ion.  The 
Is lamic theories were provid ing the fo l lowing theories of  
punishment.  
 
2.1 Kisas -    the revenge for the of fences 
  
 As per th is theory of  punishment,  the accused was l iable 
to be punished under the doctr ine of  revengeful 
punishment meaning thereby eye for an eye,  leg for a leg 
and l i fe  for l i fe .  The basic logic of  th is theory was to 
provide some sort of  sat isfact ion to the vict im by hurt ing 
the accused in the same manner and to compensate h im 
psychological ly,  by establ ishing that  the accused is a lso 
the suf ferer.  The l imitat ion to th is theory was that  i t  was 
not  provid ing any compensat ion in terms of  money to the 
vict im and moreover,  i t  was increasing the sense of  
vengeance between accused and vict im and their  fami ly 
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members too.  Speci f ica l ly for the of fences of  J inayat ,  
physical  in jury,  amputat ion and capi ta l  punishment were 
very common. The basic ingredient  for th is type of  
punishment was the intent ion and the mot ive behind cr ime 
- "mens rea"  was having vi ta l  s igni f icance moreover,  the 
accused must be with the sound mind,  major in age and 
the vict im must be domici le of  Musl im region.3 The further 
l imitat ion of  th is punishment theory was that  the state was 
not  having any own jur isdict ion on such matters.  Actual ly 
“revenge" was a pr ivate r ight ,  which was to be exercised 
by the vict im or  h is re lat ives and they were having 
pr ivi lege of  doing the set t lement by accept ing the 
f inancia l  reward in l ieu of  the in jury or damages to be 
caused to the accused. The socia l  status,  damages, 
f inancia l  posi t ion of  the accused were the determinant 
factor for decid ing the award.   
 
2.2 Diyut  -  Compensation for Crime 
 
 This theory is based on the Doctr ine of  p lea-bargain ing 
where instead of  imposing the penalty of  "Kisas" i .e.  eye 
for an eye or l i fe  for l i fe ,  Simple f inancia l  reward was the 
a l ternat ive avai lable remedy to the fami ly of  vict im. The 
accused and the co-accused were jo int ly l iable for making 
the payment for culpable homicide as wel l  as for murder.4  
As per the let ter wri t ten by Waren Hast ing the sum of  
Rs.3333,-5(Ana)-4(Paise) was the amount of 
compensat ion dur ing some specif ic  per iod.  The surpr is ing 
aspect  of  th is theory was that  for the death of  Muslim 
woman, the amount of  compensat ion was one half  than 
the man, This pr incip le of  half  cost  appears to be paral le l 
to Musl im Woman's Right  in  Property in accordance with 
Shariyat  Laws which provides,  Musl im woman the hal f  
share as compared to a man. For non-Musl im people (man 
or woman) the compensat ion was same as of  Musl ims. 
The another most interest ing and impressive aspect of  
th is theory was based on br inging an amicable solut ion 
between the two part ies or their  fami l ies,  that  is  vict im 
and the accused on the basis of  re l igious bel ief  as 
ordered by the author i ty of  Holy Quran on the day of  
Kayamat,  every dead person has to awake up again for 
the sett lement of  their  outstanding of  their  l i fe .  So i f  the 
punishment is done in accordance with Kisas again the 
just ice remains pending which is to be decided on "Roje 
Hasar"  subsequent to Kayamat.  On "Roje Hasar"  again 
adjudicat ion is there and the quest ion of  "Hakk" and 
                                                 
3  T a p a s  K u m a r  B e n e r j e e ,  T h e  s u b s t a n t i v e  C r i m i n a l  L a w  p r i o r  t o  I n d i a n  P e n a l  C o d e ,  e d i t i o n    &  
p u b l i c a t i o n  p p .  1 - 4 4  
4  D r .  B i p i n  C h a n d r a  S h u k l a , “ F o j d a r i  K a y d a  N a  S a r v a s a d h a r a n  S i d h a n t o  ( G u j a r a t i )  U n i v e r s i t y  G r a n t h  
N i r m a n  B o a r d ,  A h m e d a b a d  P . 3 8  
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"Bat i l "  are decided so i t  was advised,  that the persons 
with wisdom should get  r id  of f  the await ing per iod and 
penalt ies i f  any unt i l  the "Roje Hasar"  and get  themselves 
f ree f rom th is type of  adjudicat ion and have amicable 
set t lement by th is theory.  The basic idea was again of  the 
avoid ing the personal or fami ly vengeances between the 
part ies and the d isputes are to be sett led pr ior to Kayamat 
as wel l  as pr ior to "Roje Hasar" .  This theory was 
appl icable in the severe cr ime l ike murder.  But ,  was not 
appl icable in the case of  rape on woman. In other words 
the rape was considered to be in a severe cr ime than 
murder.  
 
2.3 Huddu - predetermined punishment  
 
According to th is theory the Quantum of  punishment was 
f ixed and predetermined for which even Kaj i  has no other 
a l ternat ive except to impose the punishment.  The basic 
mot ive was to create an impact for prevent ion of  such 
types of  cr ime. These were the of fences of  publ ic nature 
l ike adultery,  thef t ,  loots on publ ic road.  Neither the vic t im 
had personal r ights for set t lement with the accused nor 
d id the Kaj i  have any r ights of  a l terat ion or reduct ion in 
the penalt ies.   
 
2.4 Tazir  and Sias -  Sel f -d iscret ionary and exemplary 
 punishment 
 
 Kaj i  were author ized to use their  d iscret ionary powers for 
the punishment depending upon the type of  of fence and 
punishments.  Tazi r  was including sentencing to the ja i l ,  
whipping the accused in publ ic p lace in presence of  
publ ic,  banishing f rom the country and in case of  h igh 
d igni tar ies,  the accused were scolded in publ ic or in 
pr ivate p lace for their  deviances.  The basic concept for 
th is punishment was based on the theory of  exemplary 
punishment.   
 
 The cr i t ic ism was made by par l iamentary papers of 
England (1831-1832) "Musl im law is a l ight  legal  
system.. . . .  These laws were a l lowing and faci l i ta t ing the 
escape to the accused f rom the cr iminal  l iabi l i ty,  even i f  
the gui l t  were proved.5  
 
3 Bib l ic Provis ions of  Punishment 
 
3.1 Ten Commandments  
 
The Chapter of  Exodus provides Ten Commandments a 
very c lear guidel ine to the fo l lowers for l iv ing the l i fe .  The 
main concern can be considered as under:   
                                                 
5  I b i d  a t  p p . 4 1 , 4 2  
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"Do not  commit  murder."  
  
"Do not  commit  adul tery."  
 
"Do not  steal ."  
 
"Do not  accuse anyone fa lsely."  
 
"Do not  desire another man's house; do not  desire h is 
wife,  h is s laves,  h is cat t le ,  h is donkeys,  or anyth ing e lse 
that  he owns."6  
 
This was the force of  re l igion to the fo l lowers for 
restra in ing them f rom doing wrong and for mainta in ing the 
law and order in the society against  the murder,  thef t ,  
adul tery,  giving wrong witnesses or even having any sort 
of  wrong temptat ion for any animal or property or money 
of  another man means the society was to be contro l led 
under the b ig t i t le  of  Ten Commandments,  which were the 
main p i l lars of  whole Christ ian society at  the re levant 
t ime. Today also i f  we observe in 21st  Century,  90% or 
more populat ion of  world are the fo l lowers of  Musl im, 
Christ ian or Hindu or Buddh re l igion and even in b ig forest  
of  Af r ica,  Amazon, d i f ferent  races fo l low di f ferent  re l igions 
and their  behavior is  contro l led by re l ig ion meaning 
thereby the re l igion and re l igious bel iefs is a great 
mot ivat ing factor in society to contro l  the cr ime both in 
posi t ive and negative manner and thus the Holy Bib le had 
provided the Ten Commandments as a major source of  
law, of  course laws about the vio lent acts,  laws about the 
s laves,  laws about the owners of  tamed animals, laws 
about repayment and moral  and re l igious values are a lso 
provided in chapter Exodus which can be narrated as 
Laws about Vio lent  Acts.  
 
3.2  Offence ef fect ing the Human Body 
 
"Whoever h i ts a man and ki l ls  h im is to be put  to death. 
But  i f  i t  was an accident and he did not  mean to k i l l  the 
man, he can escape to a p lace which I  wi l l  choose for you, 
and there he wi l l  be safe.  But  when a man gets angry and 
del iberate ly k i l ls  another man, he is to be put  to death, 
even i f  he has run to my al tar for safety.”7 
 
"Whoever h i ts h is father or h is mother is to be put to 
death."8 
                                                 
6  H o l y  B i b l e ,  E x o d u s , T e n  C o m m a n d m e n t s  
7  S u p r a  n o t e  6 ,  E x o d u s  2 1 :  1 2  t o  1 4  
8  I b i d ,  E x o d u s  2 1 :  1 5  
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"Whoever k idnaps a man, e i ther to sel l  h im or to keep him 
as a s lave,  is  to be put  to death."9 
 
"Whoever curses h is father or h is mother is to be put  to 
death."10 
 
" I f  there is a f ight and one man hi ts another with a stone 
or with h is f is t ,  but  does not  k i l l  h im, he is not  to be 
punished. I f  the man who was hi t  has to stay in bed, but 
la ter is  able to get  up and walk outs ide with the help of  a 
st ick,  the man who hi t  h im is to pay for h is lost  t ime and 
take care of  h im unt i l  he gets wel l . ”11 
 
" I f  a man takes a st ick and beats h is s lave,  whether male 
or female,  and the s lave dies on the spot ,  the man is to be 
punished. But i f  the s lave does not d ie for a day or two,  
the master is not to be punished. The loss of  h is property 
is enough punishment."12 
 
" I f  some men are f ight ing and hurt  a pregnant woman so 
that  she loses her chi ld,  but  she is not  in jured in any other 
way,  the one who hurt  her to be f ined whatever amount 
the woman's husband demands, subject  to the approval  of  
the judges.  But i f  the woman hersel f  is  in jured,  the 
punishment shal l  be l i fe  for l i fe ,  eye for eye,  tooth for 
tooth,  hand for hand, foot  for foot ,  burn for burn, wound 
for wound, and bruise for bru ise.”13 
 
" I f  a man hi ts h is male or female s lave in the eye so that 
he loses the use of  i t ,  he is to f ree the s lave as payment 
for the eye.  I f  he knocks out  a tooth,  he is to f ree the 
s lave as payment for the tooth."14  
 
3 .3  The Responsib i l i t ies of  Owners 
 
" I f  a bul l  gores someone to death,  i t  is  to be stoned, and 
i ts f lesh shal l  not be eaten;  but  i ts  owner is  not  to be 
punished.  But  i f  the bul l  had been in the habit  of  
at tacking people and i ts owner had been warned, but  d id 
not  keep i t  penned up - then if  i t  gores someone to death, 
i t  is  to be stoned, and i ts owner is to be put  to death a lso. 
However,  i f  the owner is a l lowed to pay a f ine to save his 
l i fe ,  he must pay the fu l l  amount required.  I f  the bul l  ki l ls  
                                                 
9  I b i d ,  E x o d u s  2 1  :  1 6  
10  I b i d ,  E x o d u s  2 1  :  1 7  
11  I b i d ,  E x o d u s  2 1  :  1 8 , 1 9  
12  I b i d ,  E x o d u s  2 1  :  2 0 , 2 1  
13  I b i d ,  E x o d u s  2 1  :  2 2  t o  2 4  
14  I b i d ,  E x o d u s  2 1  :  2 6 , 2 7  
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a boy or a gir l ,  the same ru le appl ies.  I f  the bul l  k i l ls  a 
male or female s lave,  i ts  owner shal l  pay the owner of  the 
s lave th ir ty p ieces of  s i lver,  and the bul l  shal l  be stoned 
to death."15 
 
" I f  a man takes the cover of f  a p i t  or i f  he d igs one and 
does not  cover i t ,  and a bul l  or a donkey fa l ls  in to i t ,  he 
must pay for the animal.  He is to pay the money to the 
owner and may keep the dead animal.  I f  one man's bul l  
k i l ls  another man's bul l ,  the two men shal l  sel l  the l ive 
bul l  and divide the money; they shal l  a lso d ivide up the 
meat f rom the dead animal. But  i f  i t  was known that  the 
bul l  had been in the habit  of  attacking and i ts owner d id 
not  keep i t  penned up,  he must make good the loss by 
giving the other man a l ive bul l ,  but  he may keep the dead 
animal."16 
 
3 .4  Moral  and Rel igious Laws 
 
" I f  a man seduces a virgin who is not  engaged, he must 
pay the br ide-pr ice for her and marry her.  But  i f  her father 
refuses to let  h im marry her,  he must pay the father a sum 
of  money equal to the br ide-pr ice for a virgin.”17 
 
"Put to death any woman who pract ices magic."18 
 
"Put to death any man who has sexual re lat ions with an 
animal."19  
 
"Do not  i l l - t reat  or oppress a fore igner;  remember that  you 
were fore igners in Egypt.  Do not  i l l - t reat  any widow or 
orphan.” 20  
 
" I f  you take someone's c loak as a pledge that  he wi l l  pay 
you,  you must give i t  back to h im before the sun sets, 
because i t  is  the only covering he has to keep him warm. 
What e lse can he sleep in? When he cr ies out to me for 
help,  I  wi l l  answer h im because I am mercifu l ."21  
 
The theories of  punishment as provided in Holy Bib le is 
based on 
 
 (1)  Punit ive theory of  punishment,  
                                                 
15  I b i d ,  E x o d u s  2 1  :  2 8  t o  3 2  
16  I b i d ,  E x o d u s  2 1  :  3 3  t o  3 6  
17  I b i d ,  E x o d u s  2 2  :  1 6  
18  I b i d ,  E x o d u s  2 2  :  1 8  
19  I b i d ,  E x o d u s  2 2  :  1 9  
20  I b i d ,  E x o d u s  2 2  :  2 1 , 2 2  
21  I b i d ,  E x o d u s  2 2  :  2 6 , 2 7  
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(2)  Deterrent  Theory of  punishment,  and 
 
(3) Provid ing the compensat ion to the vict im by 
 accused. 
 
I f  the death is caused by an accident,  the accused is not  
l iable for heavy penalty or punishment,  but  in  intent ional 
murder,  there is a c lear provis ion of  capi ta l  punishment 
i .e.  of  death.  Same way i t  is  narrated in Exodus,  24, eye 
for eye,  tooth for tooth,  hand for hand, foot  for foot,  burn 
for burn,  wound for wound, bruise for bru ise.  This theory 
is equivalent  to the theory of  "Kisas" which is provided in 
Is lamic law, the pr incip le of  taking the revenge against 
the accused by the vict im or vict im's re lat ives.  the 
generosi ty is to be shown i f  the hurt  is  temporary and i f  
the in jured person is bedridden, the accused is supposed 
to pay penalty in two forms, f i rst  for the f inancia l  reward 
for the per iod of  unemployment caused by in jury and 
second, payment of  medical  expenditure even the pet 
animal is  in jured because of  negl igence of  somebody the 
owner of  the pet  animal should be compensated in terms 
of  money and in other way i f  somebody is in jured or died 
by the pet animal, both the owner and the pet  animal are 
to be k i l led.   
  
I f  a man accidental ly k i l ls  someone who is not h is enemy, 
he may escape to any c i t ies and be safe.  For example,  i f  
two men go into the forest  together to cut  wood and if ,  as 
one of  them is chopping down a t ree, the head of  the axe 
comes of f  the handle and ki l ls  the other;  he can run to 
one of  those three ci t ies and be safe.22 An unintent ional ly 
commit ted cr iminal  act  was regarded as an innocent act.  
 
Indian Criminal  law also requires  
 
(1) Criminal  Intent ion [Mens rea]  and 
  
(2) Prohib i ted Act [Actus rea]   
 
Both as essent ia l e lements of  a cr ime. The Holy Bib le 
excused a ser ious act  l ike causing death which was 
commit ted without cr iminal  in tent ion.   Thus the roots and 
source of  essent ial  e lements of  modern cr iminal  laws are 
descr ibed in the Holy Bib le.  
 
Thus in l ight  of  a l l  Holy re l ig ious books which are the 
galaxies of  Human Rights for mankind since generat ions, 
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teaching the method and manner to l ive as human beings 
a long with the guidel ine to correct  their  behaviors of  the 
l i fe . These Holy books are fu l l  of  wisdom based on wide 
pract ical  experience giving the doctr ines of  the secretes 
of  l iv ing the successful  l i fe ,  re l igion,  knowledge, theories 
of  just ice,  theories of  punishment etc.  Specif ica l ly the 
theory of  punishment,  Punishment is accepted in through 
out  the world,  s ince the c ivi l izat ion of  human beings t i l l  
today.  Punishment is an essent ia l  evi l .  Punishment is not 
a good state of  af fa ir  for e i ther for an individual  or for a 
society,  though i t  is  a part  and the parcel  of  the human 
l i fe , which begins f rom chi ldhood to the end of  the l i fe.  
 
For mainta in ing law and order,  d iscip l ine and decorum of  
the society and even for balance and growth of  human 
personal i ty as an individual  or as a society,  the 
punishment is essent ia l  e i ther in smal ler or b igger form. 
 
4. Meaning and Def ini t ion of  Punishment  
 
 Punishment is an unpleasant word which is heard through 
out  the l i fe  of  man since chi ldhood to death in d i f ferent 
forms, moreover,  the concept of  punishment i f  prevalent  in 
c ivi l ised and noncivi l ised masses since thousands years 
to be cont inued for next  thousand years to come meaning 
thereby in the a l l  ages of  human civi l isat ion punishment 
was prevalent  paral le l  to the growth of  mankind.  
 
4.1 “U.S. History and Encyclopedia”,23  
 
“punishment” in  law is,  
 
The of f ic ia l  inf l ic t ion of  d iscomfort  on an individual  as a 
response to the individual 's commission of  a cr iminal 
of fense.  That general  invi tes at tent ion to two re lated 
matters:  The purposes for which punishment is vis i ted 
upon an of fender,  and the forms that punishment takes. 
 
4.2 Law Encyclopedia Thomson Gale24  
 
"The imposi t ion of  hardship in response to misconduct ."  
 
4.3 Spel l ing & Usage Wpindle25  
 
"Punishment is pain or suf fer ing for having done wrong."  
 
4.4 Wikipedia26   
 
Punishment is the pract ice of  imposing something 
unpleasant on a subject  as a response to some unwanted 
                                                 
23  U . S .  H i s t o r y  E n c y c l o p e d i a  ( A n s w e r s .  C o m )  h t t p .  / /  w w w .  a n s w e r s .  c o m  /  p u n i s h m e n t )  
24  h t t p : / / w w w . a n s w e r s . c o m / p u n i s h m e n t  
25  I b i d  
26  I b i d  
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or immoral  behaviour or d isobedience that  the subject has 
d isplayed. 
  
4.5 Stanford Encyclopedia of  Phi losophy27   
 
In  common usage, the word "punishment"  might be 
descr ibed as "an author ized imposi t ion of  deprivat ions -  of  
f reedom or pr ivacy or other goods to which the person 
otherwise has a r ight ,  or the imposi t ion of  specia l  burdens 
-  because the person has been found gui l ty of  some 
cr iminal  vio lat ion,  typical ly ( though not  invar iably) 
involving harm to the innocent."  
 
4.6 Meaning and Concept of  Punishment 
  
In view of  a l l  above def in i t ions the term punishment can 
be def ined as "a react ion" of  any wrong, i l legal  act ion or 
omission which is considered i l legal  as per the prevai l ing 
laws of  the society and i t  is  imposed by the author i ty or 
the state in accordance with the establ ished ru les and 
procedure creat ing the s i tuat ion of  d iscomfort  for the 
wrongdoer or an accused. The basic ingredients can be 
enl isted as under:  
 
(1) Punishment is imposed for any i l legal  or unof f ic ial 
act  or omission of  an individual ,  meaning thereby i f  
the vio lat ion is done by any individual  of  breaking 
the establ ished ru les of  the society wi l l  be l iable for 
imposi t ion of  punishment.   
 
(2) Punishment is an act ion of  state or any author i ty or 
agency establ ished by the state for evaluat ing the 
i l legal  act  of  an accused and if  found gui l ty,  the 
punishment is imposed. In other words,  as popular ly 
known; i t  is  a resul t  of  judicia l  process of  
adjudicat ing the crime and imposing the punishment 
on accused af ter due process of  law.   
 
(3) Punishment is such state of  af fa ir for an accused 
which creates d iscomforts/hardships/pains in h is l i fe 
caused by the misconduct  done by h im ei ther with 
the society or wi th an individual  of  the society.   
 
Thus punishment is the author ised imposi t ion of  var ious 
deprivat ions such as personal l iberty,  personal f reedom or 
pr ivacy and of  imposi t ion of  unpleasant specia l  burdens 
which may create d iscomfort  to the convicted because of  
h is cr iminal  vio lat ions and hurt ing the innocents.   
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Benn & Flew has given the explanat ion about the 
e lements of  punishment as under:  
 
1. Punishment must involve pain and i ts consequences 
 must normal ly be considered unpleasant.  
 
2. I t  must  be for any legal  wrong. 
 
3. I t  must  be given to the actual  offender who has 
 commit ted the of fence.  
 
4. The pain must be inf l ic ted by the author i ty which has 
 been const i tuted by the legal  system. 
 
In the words of  Elmer,  Hubert  Johnson. "He (cr iminals) 
may be descr ibed as a Monster or be p ictured as a hunted 
animal or as the help less.28  
 
5 . Objects and reasons for punishment 
 
1. Deterrence is a very common and pr imary reason for 
the punishment.  I t  means dissuading an accused for 
h is wrong doing by making the punishment to the 
extent  that  the gains earned f rom the of fence is 
outweighed by the cost of  punishment.  In other 
words a wrongdoer must pay the pr ice of  h is cr ime 
to the individual  or to the society,  which may be in 
terms of  money or the d iscomfort,  wh ich the accused 
has to suf fer.   
 
2. Punishment is essent ia l  to create a fear complex in 
the society and specif ica l ly in  the minds of 
wrongdoers that  i f  he commits any cr ime or i l legal 
act ,  he wi l l  be l iable to be punished as the example 
is being set  in  the society.  Thus i t  is  a devise having 
two fo ld ef fects working paral le l ly (a) i t  af fects the 
accused himself  physical ly and mental ly so that  he 
may not  commit  the cr ime again (b) i t  sets an 
example on the rest  of  the society that  others may 
not  indulge in themselves.   
 
3. For mainta in ing law and order si tuat ion in the 
society as wel l  as safety and securi ty of  an 
individual  as wel l  as of  their  propert ies,  punishment 
works as an unseen divine bone which constant ly 
protects the society f rom endangerments of  such 
cr imes. 
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4 . Punishment creates the state of  af fa ir  of  
incapaci tat ion for the cr iminals because i t  restra ins 
the cr iminals f rom doing further cr imes meaning 
thereby the conf inements of  pr isoners creates 
d isabi l i t ies of  criminals f rom committ ing further 
cr imes. Pr ison system is ideal p laces where 
hardcore cr iminals are sentenced for l i fe 
imprisonment and thus the society is protected e.g. 
sex maniacs or ser ia l  k i l lers are kept  away f rom the 
society through out  their  l i fe  which is real ly useful 
for a common good at  large.   
 
5. Honoring the values in the socia l  l i fe  is essent ia l  for 
mainta in ing the socia l  st ructure.  Punishment is a 
device by which the values codif ied in law as wel l  as 
in t radi t ions of  the society are reestabl ished in the 
minds of  people. Victor Balest29 takes th is even 
farther as he mainta ins that  i t  is  immoral  of  a society 
not  to apply such retr ibut ive just ice in a case where 
the gui l t  of  the cr iminal  has been proven beyond 
doubt and where a l l  legal  appeals have been 
legi t imized and exhausted.  Del inquents are the 
publ ic enemies breaking the socia l  harmony, norms, 
establ ished patent of  l i fe , valuable tradi t ions,  hence 
they are the publ ic enemies and they must be 
d isarmed and should be prevented f rom doing evi l  
otherwise society would be destroyed. 
 
6. The object  of  punishment is a lso can be considered 
of  reforming the accused by keeping him away f rom 
the society for specif ic  per iod and provid ing the 
atmosphere for h im so that  he can real ise h is own 
gui l t  and correct h imself  a long with the help of  ja i l  
machinery and when he is to be rehabi l i ta ted in the 
society,  he can be proved as a real  gent leman who 
may respect  the norms, t radi t ions and laws of  the 
society.  In h istory of  Gujarat ,  Maharaj  Ravishankar 
had himself  done successful  experiments of 
reforming the hardcore cr iminals,  which has proved 
to be benef ic ia l  for accused himself ,  h is fami ly and 
society at  large.   
 
7. "nul la poena sine l iges /  nul la poena sine cr imen"  
This maxim denotes that  no punishment outs ide the 
law and no punishments except for the cr ime. I t  
means the just i f icat ion of  punishment must be done 
in accordance with the norms of  the nat ion means 
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set  ru les,  standards and pr incip les must be 
mainta ined by the society.  Hence no punishment can 
be except for the cr imes and same way punishment 
should not  be beyond the legal  provisos.  I t  is  
pr imary duty of  the state to observe that  a l l  the 
c i t izens obey the establ ished, f ramed ru les, 
regulat ions and standards of  the country.   A 
punishment is not ef fected with in the boundaries of  
law for the cr iminals for their  cr ime; i t  would create 
the atmosphere of  anarchy in the society.  
 
6. Theories of  Punishment 
 
According to Taylor30 "  a heard of  wolves is quieter and 
more at  one than so many man, unless they a l l  had one 
reason in them or having one power over them." As 
d iscussed above the objects and reasons of  punishment 
are not  one but  many in number and having mult ip le folds 
and impacts on the socia l  l i fe .  To mainta in law and order, 
to mainta in securi ty and safety for the members of  the 
society,  punishment is a major device which can be 
descr ibed as unavoidable evi l  for common good.  
 
The theories of  punishment can be classi f ied as under:  
 
(1) Deterrent  Theory.  
 
(2) Prevent ive Theory 
 
(3) Retr ibut ive Theory 
 
(4) Reformat ive Theory 
 
(5) Expiatory Theory 
 
(6) Ut i l i tar ian Theory 
 
6.1  Deterrent  Theory 
  
An Eighteenth Century Judge whi le awarding the death 
sentence to a person steal ing a sheep observed "you are 
to be hanged not  because you have sto len a sheep. But, 
in  order that  others may not  steal  a sheep".  The same 
pr incip le is found t rue and correct  for a white-col lar,  
educated and heavy income tax payer group in one case 
study conducted by Prof .  Schwartz and Miss.  Sonia 
Orleans in 20th Century in year 196731  (The study proved 
                                                 
30  J e r e m y  T a y l o r ,  W o r k s  X I I I ,  3 0 6 .  H e b e r ' s  E d . ,  c i t e d  i n  S a l m o n d  o n  J u r i s p r u d e n c e  1 2  E d .  ( B y  
F i t z g e r a l d )  a t  p . 8 8 .  
31  S c h w a r t z  a n d  O r l e a n s  ( 1 9 6 7 ) ,  q u o t e d  b y  N i g e l  W a l k e r  i n  S e n t e n c i n g  i n  a  R a t i o n a l  S o c i e t y ,  p .  5 9  
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that the e lement of  deterrence did have some ef fect  in 
changing the att i tude towards the Taxat ion laws).  Same 
way that  the punishment some deterrent  ef fect  on many 
people can be accepted without much debate.32 The 
ef f icacy of  d if ferent  aspects of  punishment can be pointed 
out  f rom the old ancient  pr incip les of  punishments and 
methods of  punishment has been ref lected in Manusmrut i ,  
Chanakya Nit i  of  Hindu mythology,  as narrated in Bib le 
and as provided in Is lamic laws, muti la t ion of  a l imb as a 
punishment in case of  thef t  or snatching the f lash f rom the 
body or cut t ing the f ingers for the thef t  was the provis ion 
which appears very inhumane, cruel  and creat ing a 
permanent hardship to the cr iminal.  But ,  i t  was having 
real ly a greater ef fect  and impact in the society as i t  was 
restra in ing the people f rom doing wrong. In present era 
the said punishment is appl ied in Saudi Arabia,  the people 
leave their  shops of  gold and diamonds whi le performing 
the prayer i .e.  Namaz, without  a s ingle incident of  thef t .  
This i tse lf  is  a conclusive evidence of  human psychology 
of  the society of  deterrent  which keeps cr iminal  away f rom 
commit t ing a cr ime; there temptat ions are r igorously 
contro l led because of  the fear complex of  severe 
punishment of  l imb.33  
 
By the year 1800, over 200 of fences,  i t  has been 
est imated were punishable by the death in England, 
meaning there by there was a long l is t  of  severe cr imes, 
minor cr imes or even pet ty cr imes numbering about 200 
were at t ract ing the capi ta l  punishment of  death.  I t  means 
the state and judicia l  machinery was only and only re ly ing 
upon the deterrent  theory in the society.  As decided in 
case of  State of  Maharashtra v.  Rajendra Jawanmul 
Gandhi & others34an at tempt of  rape was done by an 
accused in car on e ight  year o ld gir l .  I t  was observed that :  
 
"A heinous cr ime has been commit ted and the accused 
must suf fer for h is consequence. A rapist  not  only vio lates 
the vict im's personal in tegr i ty but  leaves indel ib le marks 
on the very soul  of  the help less female.  The gir l  of  8 
years must have undergone a t raumat ic experience. The 
quest ion of  imposit ion of  sentence af ter lapse of  11 years 
of  the of fence t roubled our mind a great  deal .  Keeping the 
object of  the amendment to the I .P.C. in view and the law 
as i t  exists today, the decis ion of  th is Court referred to 
                                                 
32  T h e  r e s u l t s  a c h i e v e d  b y  t h e  I n c o m e  T a x  D e p a r t m e n t  u n d e r  t h e  v o l u n t a r y  d i s c l o s u r e  s c h e m e  o f  
1 9 7 5  i n  t h e  w a k e  o f  t h e  n a t i o n a l  E m e r g e n c y  i n  I n d i a  s e r v e  a s  a n  i m p r e s s i v e  i l l u s t r a t i o n .  
A c c o r d i n g  t o  t h e  p r e s s  r e p o r t s ,  u n d i s c l o s e d  a s s e t s  w o r t h  a b o u t  o n e  h u n d r e d  a n d  f i f t y  m i l l i o n  
r u p e e s  h a v e  b e e n  u n e a r t h e d .  
33  L e o n  R a d z i n o w i c z :  A  H i s t o r y  o f  E n g l i s h  C r i m i n a l  L a w  a n d  i t s  A d m i n i s t r a t i o n  f r o m  1 7 5 0 ,  V o l .  I . p . 3 .  
34  1 9 9 7  C r . L . J . 4 6 5 7  ( S C )  
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above on the quest ion of  sentence, the message is loud 
and clear that  no person who commits or at tempts to 
commit  rape shal l  escape punishment."35 Thus the 
r igorous punishment imposed by the Tr ia l Court  for only 
one year was increased at the tune of  f ive years r igorous 
imprisonment with an intent ion to communicate a message 
to the society that  any person who commits the rape or 
at tempt to commit the rape must be imposed with severe 
punishment and should not  escape.  
 
As recommended in the 84th Report  of  the Law 
Commission,  the str ict  act ion must be taken against the 
accused of  rape because "rape is a u l t imate vio lat ion of  
sel f . . . . . .humil ia t ing event in woman's l i fe  needs to fear of  
existence and sense of  powerlessness. . . . . .  experience of  
f igur ing in a report  of  an of fence may i tsel f  become 
another assault . . . . . .  acquit ta l  of  many defecto gui l ty rapist 
errs to sense of  in just ice.   
 
As decided in case of  State of  Punjab v.  Gurmit  Bulvi t  
Singh36,  tendency of  the Apex Court  was imposing the 
convict ion and sentence not less than the minimum. The 
same th ing was establ ished in case of  State of  Karnataka 
v.  Kr ishnappa37,  I t  was observed by Chief  Just ice Dr. 
A.S.Anand that  "The Courts are,  therefore,  expected to 
deal wi th cases of  sexual cr ime against  women with 
utmost sensi t ivi ty.  Such cases need to be dealt  wi th 
sternly and severely."  The of fence of  rape is considered 
severe most as compared to a murder.  In any of  the 
re l igious punishment as d iscussed ear l ier nobody al lows 
of  forgiv ing or  doing set t lement for the cr ime against  the 
woman i .e.  rape and th is theory only is st i l l  appl ied 
forcefu l ly to create a deterrent  in  the society to rescue the 
woman and to prevent occurrence of  such severe of fence 
against  the woman. This theory may have negat ive 
aspects as may be cr i t ic ized by Stalwarts of  legal  f ie ld for 
other of fences but i t  has st i l l  capture the th inking of  apex 
judic iary for some specif ic  of fences for the common good 
of  society.   
 
6.2  Prevent ive Theory 
 
 The profounder of  the punit ive theory forwards the 
arguments that  object  of  prevent ive theory is to prevent 
the cr ime. The logic of  th is theory works on the basis of  
certa in d isablements are to be created by the state to 
                                                 
35  1 9 9 7  C r . L . J . 4 6 5 7  a t  4 6 6 7  ( S C )  T h e  L a w  C o m m i s s i o n s  R e p o r t s '  4 2 n d ,  6 9 t h  a n d  8 4 t h  a n d  C r i m i n a l  
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check the behaviour of  notor ious anti -socia l  e lements and 
of fenders e.g.  imprisonment creates d isablements for a 
per iod for which they are behind the bars, of  course th is 
is not  a permanent solut ion for hardcore cr iminal  and 
habitual  of fenders because when they are re leased f rom 
the ja i ls ;  they commit  the cr ime with addit ional  force and 
with new techniques which they might  have learnt  f rom 
other pr isoners in ja i l .  In  the words of  Shri  Kr ishna Iyer 
“ they obtain post graduate d ip loma in cr iminology.”  I t  is  
observed in many cases,  ja i ls  are not  reforming the 
pr isoners but  i t  works as nourishing and cul tur ing 
labori tes for the cr iminals.  The Is lamic Laws, the Bib l ica l  
Laws and old ancient  laws were provid ing the amputat ion 
of  body parts of  hardcore cr iminals or even death penalty 
was imposed which is based on th is theory.  The 
prevent ive laws l ike MISA, PASA were based on th is 
theory,  that  to prevent a cr iminal (having a past  bad 
cr iminal  record) by detain ing h im so that  he cannot 
commit  any cr ime which is popular ly known as 'prevent ive  
detent ion '.  I t  can be narrated as e l iminat ion of  a cr iminal 
f rom the society, which may be for a short  t ime, by 
keeping in ja i l  or by death penalty by not  a l lowing him to 
be al ive.  I t  is  a lso recommended by the jur ist  that the 
prevent ive theory,  i f  merged with deterrent theory which 
may be known as "prevent ive deterrent  theory"  would be 
more useful  to the society for quick,  ef fect ive resul ts to 
contro l  the cr ime rate in the society.  
 
6.3  Retr ibut ive Theory 
 
 Retr ibut ive theory is a new name given to o ld punishment 
theories which is d iscussed ear l ier as narrated in Holy 
Bib le or in  ru les of  Shriyat  or as provided in Manusmrut i 
etc,  where the pr incip le of  tooth for the tooth,  eye for an 
eye,  nai l  for the nai l  was a dominat ing pr incip le to 
compensate the psychological  feel ing of  taking a revenge 
f rom accused by the vict im or vict im's fami ly.  Actual ly,  in 
th is theory the vict im is not  capable of  taking any revenge 
against  the accused. Hence, the state machinery helps 
h im for set t l ing the vengeance. The another logic behind 
th is theory is that ,  no c i t izen should take law in one's 
hand meaning thereby the just ice is a portfo l io  of the 
state and not  of  the vict im or vict im's fami ly.  The negat ive  
aspect of  th is theory is,  i t  creates a severe sense of  
vengeance between accused and vict im themselves as 
wel l  as their  fami l ies and very specif ica l ly when any 
innocent person is being punished for a smal l  or pet ty 
matter the chances of  turn ing them into a hardened 
cr iminal  increases which is f inal ly harmful  to the society 
and the concerned accused too.   
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 As per Hegel,  a great  German Philosopher "Punishment 
annuls the cr ime. I f  a ims of  the restor ing the socia l  
balance disturbed by the of fender. The of fender should 
receive as much pain and suf fer ing as inf l ic ted by h im on 
his vict im. Sir  James Stephen says that  "Criminal  law 
stands to the passion of  revenge in much the same 
re lat ion as marr iage to sexual appet i te.  38  
 
 Immanuel Kant,  18th Century German Phi losopher has 
expressed his opin ion as under:  "Judic ia l  punishment can 
never be used merely as a means to promote some other 
good for the cr iminal  h imself  or for c ivi l  society,  but 
instead i t  must in a l l  cases be imposed on him only on the 
ground that  he had commit ted a cr ime, for a human being 
can never be manipulated merely as a means to the 
purpose of  someone else and can never be confused with 
the object of  law of  th ings.39  
 
 While emphasizing the supremacy of  legal  just ice,  Kant 
has observed " I t  is  bet ter than one man should d ie,  than 
that  the whole people should perish.  I f  legal  just ice 
per ishes then i t  is  no longer worthwhi le for man to remain 
a l ive on th is earth".   
 
 In support of  the retr ibut ion theory fo l lowing aspects can 
be highl ighted:  
 
1. Retr ibut ion connects the of fender to correct  values. 
I t  is  a message to the of fender what he d id was 
wrong and therefore retr ibut ion cannot be compared 
with revenge. 
 
2. I t  wi l l  be in the interests of  the vict ims to have 
retr ibut ion agents the wrongdoers.  
 
3. The of fender should not  get  undeserved benef i t  out 
of  their  cr iminal  laws. 
 
 Niger Walker cr i t ic ise retr ibut ion theory by saying " I f  the 
retr ibut ionist  is  arguing that  punishment is just i f ied in 
spir i tual  improvement,  he is asking that  the penal system 
should do the work of  the church.  
 
 Sir  James Stef fen has expressed his opin ion,  " I  th ink i t  
h ighly desirable that  cr iminals should be hated,  that the 
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punishment inf l ic ted upon them should be so contr ived as 
to give expression to that  hatred."  
 
6.4  Reformat ive Theory 
 
 “Res Ipsa Loquitur”  means " th ing speaks i tself " ,  thus the 
nomenclature of  th is theory i tsel f  express the meaning of  
the theory that  the of fender should be reformed. Mahatma 
Gandhi a lso p leaded th is theory in a way that  we should 
k i l l  the cr ime and not the cr iminal .  Meaning thereby the 
e lement of  cr ime in human mind which is popular ly known 
in terms of  legal  language as "mens rea"  -  the gui l ty mind 
is to be reformed and that  the cr iminal  at t i tude is to be 
corrected by sentencing in a ja i l  which is a reformative 
school for the cr iminals which gives such an 
environments,  faci l i t ies and opportuni t ies for educat ion, 
knowledge, professional  and vocat ional  guidance and 
spir i tual  guidance to reform and to convert  a cr iminal  in to 
a c ivi l ised gent leman. This theory works on the basis of 
logic that  everybody is innocent person only because of 
some part icular not ion of  the mind he commits the cr ime 
that  t ime. Otherwise a l l  cr iminals are basical ly good man, 
i f  they are provided good atmosphere to l ive.  I t  is  a 
phi lanthropic at t i tude absolute ly contrary to above al l  
theories of  punishment.  This theory is based under the 
focus of  humanitar ian approach towards the cr iminals.    
 
 The Probat ion of  Offenders Act ,  1958 is absolute creat ion 
of  th is theory which empowers the courts to re lease 
certa in of fenders on probat ion dur ing which t ime the 
accused should be author ised to remain in society and if  
not  found gui l ty for the same kind of of fence again with in 
the st ipulated t ime period, h is punishments are waived 
and if  he commits the same kind of  cr ime again,  he wi l l  be 
l iable for the punishment of  the new cr ime as wel l  as of  
the previous too. Even Supreme Court  has re leased some 
accused in severe of fence of  rape also under th is Act .  As 
decided in case of  Rajendra Prasad v.  State of  U.P.,40 
Just ice Krishna Iyer of  the Supreme Court  in  h is major i ty 
judgment observed: 
 
" I t  is  i l legal  to award capi ta l  sentence 
without  considering the correct ional 
possib i l i t ies inside pr ison.  Anger, even 
judic ia l  anger, solves no problems but 
creates many."  
 
                                                 
40  A I R  1 9 7 9  S C  9 1 6  
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 The Supreme Court  in  Hira la l  Mal l ick v.  The State of  
Bihar,41 has taken the view that  the courts have power to 
issue sui table d irect ives,  consistent  wi th law, to suit  a 
part icular accused. 
 
 The Supreme Court  again in Inder Singh v.State (Delh i  
Administrat ion)42 through Krishna Iyer,  J.  la id emphasis on 
the rehabi l i ta t ion of  the Criminals.  Here,  two young men 
were convicted under Sect ion 302 read with Sect ions 34 
and 307 I .P.C. The High Court  af f i rmed the convict ion and 
sentences of  l i fe- imprisonment were awarded. Just ice 
V.R.Krishna Iyer af ter referr ing two United States cases 
Jackson v.  State of  Indiana43 and McCary v.  State44 
observed on his and Just ice Jaswant Singh's behalf :  
 
 "So instead of  bol t ing these two young men behind the 
h igh wal ls of  a pr ison and forget t ing about them 
humanising inf luences must be brought to bear upon them 
so that  a bet ter sense of  responsib i l i ty a k indl ier att i tude, 
behavioral  matur i ty and values of  a good l i fe  may be 
generated under contro l led condit ions."    
 
 As far as the economic of fences are concerned the 
at t i tude of  the punishment is rather l iberal  as compared to 
other cr iminals meaning thereby i f  the accused of  such 
cr imes are making the repayment to the publ ic f inancia l 
inst i tut ions,  they were given the opportuni ty of  get t ing the 
bai l  as wel l  as to  faci l i ta te to banks for the recovery of 
outstanding dues because the ul t imate goal is  the 
recovery of  publ ic money and not  just  punishing the 
cr iminal  at the cost  of  publ ic money.  
 
6.5 Expiatory Theory 
 
This theory can be expla ined in very s imple language as 
under:  
 
Cr ime + Punishment = innocence  
 
"On th is view, cr ime is done away with,  cancel led, 
b lot ted out  or expiated by the suf fer ings of  i ts 
appointed penalty. To suf fer punishment is a debt 
due to the law that  has been vio lated.  Gui l t  p lus 
punishment is equal,  to innocence."45 
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Of course th is theory is not  appl icable for a l l  types of 
of fences or in c ivi l  matters.  The punishment is not an 
u l t imate solut ion which wipes away the s in of  an accused 
and by which he becomes innocent.   
  
Reid J.  in  Ex-parte Garland46 observed, "  A pardon 
reaches both the punishment prescribed for the of fence 
and the gui l t  of  the of fender;  and when the pardon is fu l l ,  
i t  re leases the punishment and blots out  the existence of  
the gui l t ,  so that in  the eye of  the law the of fender is as 
innocent as i f  he had never commit ted the of fence.  I f  
granted before convict ion,  i t  prevents any of  the penalt ies 
and disabi l i t ies consequent upon convict ion,  f rom 
at taching,  i f  granted af ter convict ion,  i t  removes the 
penalt ies and disabi l i t ies,  and restores h im to a l l  h is civi l  
r ights,  i t  makes him, as i t  were,  a new man, gives h im a 
new credi t  and capaci ty."   
 
6.6  Ut i l i tar ian Theory 
 
 The ut i l i tar ian consider the punishment as an instrument 
to achieve to end the cr ime. In other words because of  
punishment the accused is restra ined doing the cr ime 
again,  by h imself ,  paral le l  the ant i -socia l  e lements of  the 
society gets deterrent  ef fect  of  the punishment hence they 
are a lso restra ined f rom commit t ing the of fence. 
Punishment is considered as a device to reform the 
of fender and paral le l  reduce the cr ime. Thus the 
punishment is the use for achieving good resul ts for 
common good in society.   
 
 7. Kinds of  punishment 
 
 As d iscussed above punishment is an unavoidable evi l  
l ike medicine or surgery to the human body,  depending 
upon the need of  body,  pr imari ly  medic ine helps for the 
recovery of  good health and on fa i lure of  medic ine or in 
case of  ser iousness of  the pat ient the surgery is a lso 
needed, l ikewise punishment depending upon dif ferent 
factors is imposed on accused. 
 
  The determining factors for imposing the punishment can 
be considered and enl isted as under:-  
 
 (A) Provis ions of  prevai l ing acts and cr iminal  laws 
 
 (B) Gravi ty of  the of fence 
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 (C)  Repet i t iveness of  the of fence (Recid ivism) 
 
 (D)  Age, Sex,  Educat ion,  Socia l  background etc.  
 
 (E) Circumstances of  of fence and cr iminal  h istory of  the  
  Accused if  any.  
 
 In view of  a l l  above factors,  the punishment is imposed. 
The kinds of  punishment can be classi f ied as under:-  
 
 The Punishments provided in many parts of  the world, 
including India47 are death,  imprisonment for l i fe ,  r igorous 
and simple imprisonment,  forfe i ture of  property and f ine.   
 
7.1 Corporal  Punishment  
 
 Mut i la t ion,  branding and f logging were recognised as the 
mode of  punishment throughout the world,  s ince the 
growth of  human society.  Al l  re l igion,  emphasise and 
advise for Corporal  Punishment.  I t  is  d irect ly af fect ing to 
the human body of  the accused. e.g.   
 
(a)  whipping- by the state author i ty or by vict im or  
re lat ives of  vict im when accused is whipped by the 
hunter or by st ick in publ ic p lace.  
  
(b)  Flogging -  i t  is  a lso a type of  beat ing the accused in 
publ ic p lace.   
 
(c)   Mut i la t ion -  i t  is  process of  amput ing any part  of  
body of  the accused as decided by the competent 
court  of  Kaj i  and by making him permanent ly 
d isabled of  part icular body organ e.g.  cut t ing hand 
for a thef t .   
 
(d)  branding -  i t  is  a process of  creat ing a special 
ident i ty of  an accused by branding him so that  whole 
society wi l l  recognize h im as an of fender which 
would give two ef fects,  the f i rst  about the tarn ishing 
the reputat ion and publ ic respect  and second i t  wi l l  
make the people aware about the presence of 
branded person which may be used as a 
precaut ionary measure.  Two Pickpocket ladies were 
branded by the words "me jeb katr i  hu"  a t  their 
forehead by imposing the tat toos,  wi th an intent ion 
to make publ ic conscious about their  presence in 
masses,  to prevent the p ick pocket ing and paral le l  to 
humil ia te both of  them, th is branding was done by 
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Punjab Pol ice.  Nat ional  Human Rights Commission 
took the cognizance on 12/01/1994 against  the 
Amri tsar Pol ice Personnel and the pet i t ion was f i led 
before Punjab and Haryana High Court  on 
17/01/1994 by engaging Senior Advocate Mohinderj i t  
Singh Shethi .  The High Court  ordered for p last ic 
surgery to both of  them at the cost of  pol ice of f icers.  
 
 The whipping act  was prevalent  in  U.K. enacted in year 
1864. Subsequently was replaced and repealed by new 
Whipping Act ,  1909 was f inal ly abol ished in 1955. 
Flogging was also abol ished before a long ago in England. 
Yet,  i f  th is type of  punishment is i tse l f  a dead let ter,  the 
issue whether or not  to re introduce. I t  is  very much a 
l iv ing one, and as recent ly as 1960 the Advisory Counci l  
on the Treatment of  Offenders was asked to consider the 
desirabi l i ty of  such a course.48 Var ious studies made in 
the U.S.A. and England does not  seem to support  the view 
that  whipping has any part icular deterrent  ef fect .  In a 
research carr ied out  by the Bri t ish Home Off ice the 
subsequent cr iminal  records of  440 persons sentenced for 
robbery with vio lence in the 1921-1930 period were 
compared with 142 sentenced to corporeal  punishment.  Of 
those f logged, 55 per cent  were subsequent ly convicted of  
a ser ious cr ime compared to 43.9 percent of  those not 
f logged.49 Elmer Hubert  Johnson sounds a note of  caut ion 
before any conclusions can be drawn because the 
sentencing court  may have considered personal 
character ist ics of  he convicted of fender before deciding 
whom to whip.50 As far as parents and teachers are 
concerned as quasi-parental  author i ty,  Whipping was 
considered as a posi t ive and construct ive device to 
contro l  the behaviour of  chi ldren and to streamline them 
for the code of  d iscip l ine.  As discussed by Graeme 
Newman as an author of  a book "Just  and Painfu l"  
(Macmil lan publ ishing company, London.1983) has 
p leaded the theory of  vio lent  punishment by conf i rming 
the view given by the Sigmond Freud that ,  the 
psychological ly the urge of  retr ibut ion theory is an 
ef fect ive punishment.  Apologist  and defensive is useless, 
pain is an inherent  evi l  which holds more meri t  even then 
deterrence or incapaci tat ion.  
 
7.2 Fine 
  
“Fine is the most common punishment in every part  of  the 
world and i t  is  a punishment,  the advantages of  which are 
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so great  and obvious that ,  we propose to author ise the 
courts to inf l ic t  i t  in  every case… Imprisonments, 
t ransportat ion,  banishment,  sol i tude,  forced labour are not 
equal ly d isagreeable to a l l  men. In imposing a f ine i t  is  
a lways necessary to have regard to the pecuniary 
c ircumstances of  the of fender,  as to the character and 
gravi ty of  the of fence.  The mul let  which is ru inous to the 
labourer is easi ly borne by a t radesman and is absolute ly 
unfe l t  by a r ich zamindar.”51  
 
Fine was imposed even in o ld age of  Manusmrut i  or in  
Bib le or in  Shariyat .  In present society i t  is  commonly 
acceptable punishment to a l l  types of  cr iminals,  such as 
white-col lar,  hardcore cr iminals and pet ty cr iminals.  Fine 
are normal ly imposed for of fence perta in ing to property 
l ike embezzlement,  f raud,  thef t ,  vio lat ion of  lo t tery and 
gambl ing laws and some pet ty of fences or even for 
breaking the t raf f ic ru les in present days.  
 
Indian Penal Code imposes the f ine in four ways:  
 
(a)  As a Sole punishment in specif ied of fences in which 
the h ighest  l imit  is f ixed up under the act .  
  
(b) In certa in cases al ternat ive punishment is imposed 
in form of  f ine e.g.  f ive years r igorous imprisonment 
and 25,000 rupees f ine and on non-payment of  f ine 
of  Rs.25,000 addit ional  one year r igorous 
imprisonment would be imposed - as many t imes 
commonly ordered by judic iary.  
  
(c)   In certa in of fence in mandatory way.   
 
(d)  In some of fences the f ine is obl igatory.  
 
The history of  f ine is,  very o ld as much as the c ivi l izat ion 
of  human society,  as narrated above in our Holy re l igious 
books.  But ,  Magna Carta and Bi l l  of  Rights both have 
imposed the restr ict ion on excessive and unreasonable 
f ines.   
 
7.3 Forfe i ture and conf iscat ion of  property 
  
 The underl ine thought of  th is punishment is to prevent an 
accused or h is dependants of  enjoying unlawful  benef i ts 
of  propert ies means, thereby accused and his fami l ies are 
deprived of  wrongful  enjoyment of  gains obtained by 
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i l legal  act iv i t ies and of fences or as a penal act ion for the 
of fences under sect ions 126,127 & 169 of  Indian Penal 
Code. These types of  punishment are subject to 
reasonabi l i ty,  fa irness and should not  be arbi t rary as " th is 
harsh punishment which wi l l  not  af fect  on cr iminal ,  but on 
h is dependant fami ly a lso,  he is not  to be commended"52 
At  present i t  is  very popular infamous matter of  Bombay in  
which the propert ies of  Dawood Ibrahim, a wel l -known 
gangster and don are at tached.   
 
7.4 Banishment  
 
 The pat ients of  severer contagious deceases are kept 
away f rom the society with a view to  save the society on 
one hand and to improve the health of  the pat ient on 
other,  the same theory of  banishment works by,  
separat ing an accused f rom the society which may be for 
smal l  per iod,  long per iod or for whole l i fe .  Popular ly 
termed as punishment of  "Kala Pani"  in  India,  hardcore 
cr iminals,  rebels, revolut ionaries, reformers,  pol i t ica l  
enemies were t ransported f rom India to Andaman & 
Nikobar Is land.   Present ly a lso externment (Tadipar) is 
a lso a qui te  regular  t radi t ion for the hardcore cr iminals,  
ant i -socia l  e lements who is  having recid ivist   cr iminal 
records by the competent  author i ty and in case of  
vio lat ion by cr iminals by enter ing into prohib i ted areas i t  
again att racts further punishments.  Thus present ly 
punishment by externment is very commonly used and 
proven to be the ef fect ive device for contro l l ing the cr ime.  
 
7.5 Imprisonment  
  
Imprisonment is very s imple and ancient  punishment as 
compared to other punishment, which pr imari ly restr icts 
personal l iberty f reedom of  accused, af fects h is personal 
image and socia l recognit ion.  “Tradi t ional ly i t  was held 
that  imprisonment should be used only for the custody of  
of fenders unt i l  such t ime as they could convenient ly be 
dealt  wi th,  and th is v iew prevai led in  Europe f rom the t ime 
of  the Roman Emperor Just in ian,  for the next  thousand 
years so.  In medieval ,  England pr isons were p laces where 
suspects were detained unt i l  the royal  Judges came round 
on circui t  wi th a commission of  ‘Gaol del ivery’ ,  to empty 
the ja i ls  and inquire into the a l leged cr imes.”53 The 
reasons behind imprisonment of  an accused can be 
categorized as under:-  
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(a) By imprisonment,  the accused is separated f rom the 
society hence he is being restra ined f rom commit t ing 
further cr imes hence the society is a lso saved f rom 
further losses to the vict ims. 
 
(b) By imprisonment,  the accused is separated f rom his 
group of  cr iminals, fami ly and re lat ives and gets the 
t ime for self -real isat ion and correct  him.  
 
(c)   By imprisonment, the accused looses his personal 
l ibert ies and f reedoms because of  these deprivat ions 
he feels the sense of  punishment and makes him 
real ize about h is gui l t ,  paral le l  vict im’s sense of  
vengeance is sat isf ied,  a deterrent  ef fect  a lso 
created in society.   
 
(d) by imprisonment,  the state machinery can work in 
d irect ion of  correct ing the accused meaning thereby 
the reformat ive theory of  punishment becomes 
operat ive d irect ly and accused can be converted to 
thorough gent lemen of  the society and on complet ion 
of  imprisonment the members of  the society is 
handed over back to the society with necessary 
reformat ions.  
 
Donald Clemmer narrated in h is popular book 
" Imprisonment as a source of  cr iminal i ty" ,  1950. The term 
"pr isonisat ion" which focused on absolute ly new horizons 
of  th inking regarding the pr isoner,  pr ison system and 
imprisonment.  In h is views, an accused gets ent i re  new 
environment in ja i l ,  looses his socia l  status,  fami ly 
members,  f r iends,  the earning capaci ty,   the personal 
f reedoms and l ibert ies,  whereas in ja i l  he gets new f r iends 
and enemies.  Pr isoners learn new techniques and 
methods by interact ion with other cr iminals; develop 
hatred for the society,  pol ice and judic ia l  system. 
Hardships and inconvenience and discomforts of  rout ine 
l i fe  for the basic needs l ike food,  bed, personal 
requirements turns h is mind more vengeance and 
vindict ive against  the whole system. He looses his ident i ty 
as a man, by name, as a father,  son,  brother or husband; 
he becomes a "numbered man".  His c loths,  food and 
working everyth ing is f ixed by pr ison machinery and thus 
he becomes a l iving uni t  out  of  human being.  The same 
view was expressed by Alf red Hassler.  The pr isoner is 
perceived as a job rather than of  a person. Ult imately th is 
creates socia l  imbalances with in the pr ison and outside 
the pr ison. The another negat ive aspect  of  imprisonment 
is that  the society,  f r iends and re lat ives are never  ready 
to accept a convicted af ter h is re lease.  The rehabi l i ta t ion 
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is  very ser ious problem for the accused af ter the 
imprisonment.  I t  is  understood that af ter re lease f rom 
pr ison,  the accused becomes f ree but ,  on the contrary the 
whole world become pr ison for h im. Because he is never  
accepted by the society even, i f  he is reformed as a 
gent leman. The brand name of  an accused or a "pr isoner" 
fo l lows him l ike shadow not only in days but  a lso in n ight .   
 
7.6 Sol i tary Conf inement   
 
 Late Prime Minister Shri  Jawaharla l  Nehru was sentenced 
to pr ison many t imes as f reedom f ighter dur ing h is youth. 
He has narrated th is issue with fo l lowing observat ions in 
h is autobiography.54  
 
 “Sol i tary conf inement even for a short  per iod,  is  a most 
painfu l  af fa ir ;  for i t  to  be prolonged for years is a terr ib le 
th ing.  I t  means the s low and cont inuous deter iorat ion of  
the mind t i l l  i t  beings to border on insanity;  and the 
appearance of  a look of  vacancy,  or a f r ightened animal 
type of  expression.  I t  is  k i l l ing of  the spir i t  by degrees, 
the s low vivisect ion of  the soul .  Even i f  a man survives i t ,  
he becomes abnormal and an absolute misf i t  in  the world”.  
  
 The Indian Penal Code, 1860, Sect ion 73 & 74 provide the 
t ime l imits sol i tary conf inement as under : -  
 
 Sect ion 73  
 
 Whenever any person is convicted of  an of fence for which 
under th is Code the Court  has power to sentence him to 
r igorous imprisonment,  the Court  may, by i ts sentence, 
order that  the of fender shal l  be kept  in sol i tary 
conf inement for any port ion or port ions of  the 
imprisonment to which he is sentenced, not  exceeding 
three months in the whole, according to the fo l lowing 
scale,  that  is  to say – 
 
(a) a t ime not  exceeding one month i f  the term of  
imprisonment shal l  not  exceed six months;  
 
(b) a t ime not  exceeding two months i f  the term of  
imprisonment shal l  exceed six months and shal l  not 
exceed one year;  
 
(c)  a t ime not  exceeding three months i f  the term of  
imprisonment shal l  exceed one year.  
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 Sect ion 74 
 
 In execut ing a sentence of  sol i tary conf inement, such 
conf inement shal l  in  no case exceed fourteen days at  a 
t ime, with intervals between the per iods of  sol i tary 
conf inement of  not  less durat ion than such per iods;  and 
when the imprisonment awarded shal l  exceed three 
months,  the sol i tary conf inement shal l  not  exceed seven 
days in any one month of  he whole imprisonment 
awarded, with intervals between the per iods of  sol i tary 
conf inement of  not less durat ion than such per iods.  
 
 The provis ions of  th is Sect ion are absolute ly c lear 
 
(a)  sol i tary conf inement must not  be more than 14 days 
at  a t ime (b) at the second stage when sol i tary 
conf inement is to be imposed should commence only 
and only af ter the gape of  14 days f rom the end of 
f i rst  sol i tary conf inement (c) when the sol i tary 
conf inement is more than 3 months then for each 
month of  imprisonment sol i tary conf inement should 
not  increase more than 7 days and in case of  
subsequent conf inement i t  should not  be lesser 
per iod of  gape between two periods of  conf inement. 
In toto dur ing 12 months,  maximum sol i tary 
conf inement should not  be more than 84 days and 
which is to be divided in 12 port ions.  
 
 This punishment is imposed in the rarest  of  rare case 
because i t  is  very a bruta l  form of  punishment. In England 
in year 1893 th is punishment is repealed.   
 
 The landmark cases are as under:-   
 
 Suni l  Batra v.  Delhi  Administrat ion,  AIR 1978 SC 1675 
 
 Munnu Swami,  AIR 1947, Madras 289 
 
 Ramnujulu Niadu, AIR 1947, Madras 381 
 through which i t  is  communicated that  dur ing th is 
punishment the mental and physical  a i lments can create 
many hygienic and psychic problems may cause lunat ic 
condit ions and death a lso,  hence i t  should be avoided as 
far as possib le.  
 
7.7 Capita l  Punishment 
 
Capita l  punishment is a lso very punit ive and bruta l 
method of  punishment which is of f ic ia l ly imposed since 
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ages,  as provided by d i f ferent  re l igions and theories of  
punishment,  for the gr ievous of fences such as murder, 
rape,  murder with  rape, sedi t ion etc.   Indian Penal Code 
also provides the Capita l  Punishment for fo l lowing 
of fences:-  
 
Sect ion-121, Waging or at tempt ing to wage war,  or 
abett ing waging of  war,  against  the Government of  India.  
 
Sect ion-132, Abetment of  mut iny,  i f  mut iny is commit ted in 
consequence thereof .  
 
Sect ion-194, Giving or fabr icat ing fa lse evidence with  
intent to procure convict ion of  capi ta l of fence.  
 
Sect ion-302, Punishment for murder.  
 
Sect ion-303, Punishment for murder by l i fe-convict .  
 
Sect ion-305, Abetment of  suic ide of  chi ld or insane 
person. 
 
Sect ion-396, Dacoit  wi th murder.  
 
Bentham and Becceria were the crusade leaders in 
England and Europe against the capi ta l  punishment with 
the logic that  the punishment i tse lf  is  an evi l ,  i t  should not 
be enhanced by the excessive ef forts which,  creates 
severe ef fect  on the l i fe  of  accused and fami ly members 
and f r iends too.  Punishment should be imposed with the 
balance between accused and vict im or vict im’s fami ly 
members.  Capita l punishment imbalances the just ice 
because, punishment leads to a severe vengeance in the 
mind of  the accused, subsequent to punishment against 
the fami ly members of  the vict im, which harms both of  
them and equal ly to whole society.  In England, Romil ly 
was the leader of  reformers against  the capi ta l  
punishment.  Sydney Si lverman who got  success in h is 
ef forts by get t ing a new Act  “The Murder (Abol i t ion of  
Death Penalty) Act ,  1965. About 192 countr ies have 
abol ished th is capita l  punishment.  
 
In India a lso as decided by the Apex Court  in  case of  
Bachan Singh v.  State of  Punjab,  1980, SCC 684..  1980 
SCC (Cri .580).  In popular case of  loot ,  rape and murder of  
Sanjay Chopra and Gita Chopra,  Bi l la  and Ranga have 
been imposed capita l  punishment.  Their  appeal was f inal ly 
re jected by Supreme Court .55 Capita l punishment is the 
                                                 
55  K u l j e e t  S i n g h  a l i a s  R a n g a  v .  U n i o n  o f  I n d i a ,  1 9 8 1  C r i . L . J .  1 0 4 5  ( S C )   
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highest  punishment under the deterrent  theory of  
punishment which c lear ly marks a ful l -point  on the l i fe of  
hardcore cr iminal  who cannot be a l lowed even to l ive in 
ja i l .  
 
The controversy of  capi ta l  punishment is a world wide 
debate, which cannot be concluded in few l ines; hence the 
above discussion is suf f ic ient  at th is juncture.  
 
8. The Concept and Development of  Pr ison System and 
Custody.  
 
 “The degree of  c ivi l izat ion,  in  a society;  can be judged by 
enter ing i ts pr isons….FYODOR DOSTOEVSKY” 
 
 The pr ison system is as o ld as the c ivi l izat ion of  human 
race,  a l l  Epics e i ther f rom India (Mahabharata & 
Ramayan) or of  Rome (Homer & Hispid) or excel lent 
creat ion of  Shakespeare a l l  narrates about pr isons.  The 
theory of  sentencing an accused to a pr ison is based on 
fo l lowing logic:  
 
(a) The accused is debarred f rom the society and kept 
away hence he is restra ined f rom committ ing further 
cr ime and harming the society – he develops the 
d isablements of  committ ing further cr imes. 
 
(b) State can endeavor the course of  correct ing the 
accused and do the process of  reformat ion.  
 
(c)  the temporary phase of  curta i lment of  or suspension 
of  individual  l iberty and f reedom is imposed on 
accused by way of  punishment which creates two 
di f ferent  ef fects, ( i )  deterrent  for the society ( i i )  
accused gets t ime for self -real izat ion about the 
of fence done by him as wel l  as he gets a state of 
d iscomfort  which real izes the reward of  h is gui l t  on 
one hand and sat isfact ion of  vengeance on second 
hand to the vict im or vict im’s fami ly.  
 
(d) The phi lanthropic jur ists or therapeut ic jur ists,  they 
a l l  are convinced with the concept of  pr ison as a 
punishment.  
 
 In accordance of  the above reasons the pr ison system 
was developed in society.  
 
 As d iscussed above pr ison system is an o ldest  system of 
punishing the accused developed with mankind through 
ages t i l l  today.   
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8 .1 Foundat ions of  pr ison system 
 
The foundat ions of  pr ison system can be analysed in 
fo l lowing manner :  
 
1. Pr ison system is based on some important  theories 
of  punishment i .e.  to say i t  is  a combinat ion of 
certa in theories of  punishment by select ing the 
re levant port ion of  the theory i .e.  part ly f rom 
prevent ive theory,  part ly f rom reformat ive theory,  
part ly f rom ut i l i tar ian theory.  Ant i -socia l  e lements or 
accused f rom society are conf ined to state custody 
for specif ic  decided per iod under the supervis ion of  
competent  Court  and thus they are separated f rom 
the society and thus made unable to harm the 
society.  The Prison Authori ty makes the ef forts for 
reforming such offenders and accused to convert  
them into a law abid ing gent leman. The 
opportuni t ies for learning the vocat ions or business, 
t rades or craf ts are provided with the development 
of  the sense that  self -earned money should be 
earned alongwith sel f -real isat ion of  not commit t ing 
further cr imes. In pr ison accused looses the 
fundamental  r ights of  personal l ibert ies and 
f reedoms which creates atmosphere of  d iscomfort 
for h im and provides adequate t ime for self -
real isat ion.  
 
2. The pr ison system should be organised in such a 
fashion that  the basic r ights to l ive the l i fe  with 
human digni ty must be avai led by the pr isoner.  Basic 
necessi t ies l ike proper accommodat ion,  good and 
hygienic food and sani tary faci l i t ies must be 
avai lable equal ly in adequate quant ity to everybody 
so that  pr isoners may not l ive  l ike a numbered 
person without  any l i fe .  The opportuni t ies of  earning 
the money for susta in ing their  fami ly should be 
provided alongwith further opportuni t ies of  their 
growth in any vocat ional  t rade or craf t .  The proper 
amenit ies for their  enterta inment,  ref reshment and 
physical  exercise should be avai led by the pr ison 
author i ty to mainta in their  sound mind and sound 
body.  Rel igious d iscourses and lectures for moral 
values a lso should be organised to upl i f t  their  moral 
values and standards.  
 
3. Safety and securi ty of  the pr isoners is a lso a vi ta l  
issue of  pr ison system which is to be looked af ter in 
mult i far ious manners.  Proper securi ty staf f ,  their  
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patro l l ing with weapons,  good organised system and 
proper secured housing is essent ia l  to be 
mainta ined. Even in pr imary schools when to 
mainta in the d iscip l ine among the students is a hard 
task for a teacher whereas th is is a group of  ant i -
socia l  e lements,  out laws and strong headed persons 
hence internal  securi ty becomes a very tough task 
for the staf f  a lso.  There are many dif ferent 
categories of  pr isoners such as under t r ia ls, 
convicted,  hardcore cr iminals,  gangsters,  ser ia l 
rapist  and ki l lers,  white col lar cheaters,  women etc. 
hence proper c lassi f icat ion as wel l  as proper 
p lacement is required so that  they may not  exchange 
their  art  of  cr ime and may not prepare the team of  
a l l - rounder cr iminals which may harm the society in 
long run.  
 
4. Rehabi l i ta t ion of  the pr isoners is a lso a pr ime 
responsib i l i ty as wel l  as should be the object  of  the 
pr ison system because on complet ion of  sentence 
imposed by judic iary the accused is again required 
to be set t led in the society and accepted by the 
society.  The pr ison system should organise the 
programmes for upl i f tment of  pr isoners in two 
manners.  The f i rst one is the upl i f tment of  the moral 
values and education for l iv ing the p ious l i fe i .e.  a 
pr isoner h imself  should be competent  enough to 
contro l  h is behaviour and prevent h imself  for 
commit t ing any further cr imes, the second important 
aspect is  creat ing professional  or vocat ional  abi l i t ies 
to earn h is l ive l ihood by fa ir  and just  means of 
earning.  
 
The protect ion of  Human Rights of  pr isoners is a concern 
of  in ternat ional  community hence many internat ional 
instruments and dif ferent  convent ions on civi l  and pol i t ica l  
r ights and their  pr incip les provides as under:  
 
Universal  Declarat ion of  Human Rights,  
Art ic le 5:  
 
“No one shal l  be subjected to torture or to cruel ,  inhuman 
or degrading t reatment or punishment.”  
 
8.2 Convent ion against  Torture and other Cruel ,  Inhuman or 
 Degrading Treatment or Punishment 
 
Art ic le1.1:  
 
“…the term “torture” means any act by which severe pain 
or suf fer ing,  whether physical  or mental ,  is  in tent ional ly 
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in f l ic ted on a person for such purposes as obtain ing f rom 
him or a th ird person informat ion or a confession, 
punishing him for an act  he or a th ird person has 
commit ted or is  suspected of  having commit ted, or 
in t imidat ing or coercing h im or a third person, or for any 
reason based on discr iminat ion of  any k ind,  when such 
pain or suf fer ing is inf l ic ted by or the inst igat ion of  or wi th 
the consent or acquiescence of  a publ ic of f ic ia l or other 
person act ing in an of f ic ia l  capaci ty.  I t  does not  include 
pain or suf fer ing ar is ing f rom, inherent  in or incidental to 
lawful  sanct ions.  
 
Art ic le2:  
 
1. Each State Party shal l  take ef fect ive legis lat ive,  
administrat ive,  judic ia l  or other measures to prevent 
acts of  torture in any terr i tory under i ts jur isdict ion.  
 
2. No except ional  c ircumstances whatsoever,  whether 
a state of  war or a threat  of  war,  in ternal  pol i t ica l  
instabi l i ty or any other publ ic emergency,  may be 
invoked as a just i f icat ion of  torture.  
 
3. An order f rom a superior of f icer or a publ ic author i ty 
may not  be invoked as a just i f icat ion of  torture.  
 
Art ic le 10:  
 
“Each State Party shal l  ensure that  educat ion and 
informat ion regarding the prohib i t ion against  torture are 
fu l ly included in the t ra in ing of  law enforcement 
personnel,  c ivi l  or mi l i tary,  medical  personnel,  publ ic 
of f ic ia ls and other persons who may be involved in the 
custody,  in terrogat ion or t reatment of  any individual 
subjected to any form of  arrest ,  detent ion or 
imprisonment.”  
 
Code of  Conduct for Law Enforcement Off ic ia ls.  
 
Art ic le 3:  
 
“Law enforcement of f ic ia ls may use force only when 
str ict ly necessary and to the extent  required for the 
performance of  their  duty.”  
 
Body of  Pr incip les for the Protect ion of  Al l  Persons under 
Any Form of  Detent ion or Imprisonment.  
 
Princip le 34:  
 
“Whenever the death or d isappearance of  a detained or 
imprisoned person occurs dur ing h is sentence or 
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imprisonment,  an enquiry into the cause of  death or 
d isappearance shal l  be held by a judic ia l or other 
author i ty,  e i ther on i ts own mot ion or at  the instance of  a 
member of  the fami ly of  such a person or any person who 
has knowledge of  the case.”  
 
8.3 Internat ional  Covenant on Civi l  and Pol i t ica l  Rights.  
 
 Art ic le 10:  
 
“Al l  persons deprived of  their  l iberty shal l  be t reated with  
humanity and with respect  for the inherent d igni ty of  the 
human person.”  
 
8.4 Basic Pr incip les for the Treatment of  Pr isoners.  
 
  Pr incip le 1:  
 
 “Al l  pr isoners shal l  be t reated with the respect  due to their  
inherent  d igni ty and value as human beings.”  
 
8.5 Body of  Pr incip les for the Protect ion of  Al l  Persons under 
Any Form of  Detent ion or Imprisonment.  
 
Pr incip le 1:  
 
“Al l  persons under any form of  detent ion or imprisonment 
shal l  be t reated in a humane manner and with respect  for 
the inherent  d igni ty of  the human person.”  
 
8.6 The Af r ican Charter on Human and Peoples’  Rights.  
 
Art ic le 5:  
 
“Every indiv idual  shal l  have the r ight to the respect of  the 
d igni ty inherent  in a human being and to the recognit ion 
of  h is legal  status.”  
  
8.7 American Convent ion on Human Rights.  
 
Art ic le 5(2):  
 
“Al l  persons deprived of  their  l iberty shal l  be t reated with  
respect  for the inherent  d igni ty of  the human person.” 
What th is approach means in pract ical  terms is descr ibed 
in greater deta i l  in  the United Nat ions Standard Minimum 
Rules for the Treatment of  Pr isoners (SMRs),  which were 
approved by the General  Assembly of  the United Nations 
in 1957 and which are referred to cont inuously in th is 
handbook.  
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9 . Pr ison Reforms  
 
 Original ly in  Europe and England the wrongdoer was 
l iable to pay the compensat ion to the vict im. During the 
per iod of  punishment, the accused was l iable to work and 
the wages earned dur ing that per iod was to be 
compensated to the vict im. Original ly Cel lars,  gatehouses 
and towers were used as a pr ison or otherwise o ld unused 
propert ies of  King l ike secluded and unapproachable 
palaces,  or out-houses and their  cel lars etc were used for 
keeping the pr isoners which were extremely in inhuman 
condit ions.  I t  was a common pr ison for hardcore cr iminals, 
rebels,  a l ien enemies,  pet ty of fenders,  debtors, insane 
persons al l  were c lubbed together. There was no separate 
arrangement for man and woman. Inmates were charged 
for the accommodat ions.  They were suppl ied with food, 
l iquor and even woman somet imes. In words of  L ionel W. 
Fox,  the goals were dens of  lechery,  debauchery,  moral 
corrupt ion and pest i lence.56The prominent phi losopher in 
Europe and England were David Hume 1711-1756, 
Gereme Bentham 1748-1832, Volter 1694-1728, John 
Locke 1632-1704 made a movement for moderate 
punishment,  bet ter administrat ion of  just ice and ja i l  
reformat ion.  Subsequent to industria l  development,  the 
middle c lass a lso came up wi th the th inking of  
humanitar ian approach towards chi ldren,  poor,  d isabled,  
lunat ics,  women and pr isoners.  On that  way pr isoners got 
a pr ior i ty in  eye of  common publ ic.  The expressions of  
concept of  probat ion, parole,  juveni le courts,  crime 
prevent ions etc were the topics of  the d iscussions among 
the common publ ic.  Because basical ly many people f rom 
th is middle c lass group or lower strata being conf ined to 
ja i l  or sentenced to death, their f r iends and fami ly 
members were mot ivated for pr ison reformat ion.57John 
Harvard was the p ioneer of  the pr ison reform movement in 
England. He expressed his views that the goal of  
imprisonment is to reform the personal character of  
accused or of fender.   During h is tenure as a High Sheri f f  
in  1773, he h imself  implemented his thoughts into pract ice 
and brought some good resul ts. Major contr ibut ions by Mr.  
Harvard are as under:-  
 
(a) A separate arrangement for the pr isoners of  d if ferent  
sexes.   
 
(b) Good sanitary faci l i t ies were created in pr ison.  
                                                 
56  T h e  E n g l i s h  P r i s o n  a n d  B o r s t a l  S y s t e m  ( 1 9 5 2 )  
57  G e o r g e  R u c h e  a n d  O t t o  K i r c h h e i m e r :  P u n i s h m e n t  a n d  S o c i a l  S t r u c t u r e  ( C o l u m b i a  U n i v e r s i t y  
P r e s s ,  N e w  Y o r k ,  1 9 3 9 ) .  
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(c)  The reorganizat ion of  re l igious and moral 
instruct ions was done. 
 
(d) For future rehabi l i ta t ion af ter re lease and for 
present earning with in the pr ison the learning of 
t rades and craf ts was developed.  
 
 Even these elements are st i l l  considered of  vi ta l  
importance today in the pr ison.  The system known as 
Pennsylvania and i ts r iva l  system augural  were pursued in 
United States.  Two French observers of  American pr ison 
system acknowledge the reformat ive ef fect  of  absolute 
sol i ta i re in fo l lowing words:   
 
 “Nothing d istracts,  in  Phi ladelphia,  the mind of  the 
convicts f rom their  meditat ions,  and as they are a lways 
isolated,  the presence of  a person who comes to converse 
with them is the greatest  benef it… When we vis i ted th is 
peni tent iary,  one of  the pr isoners said to us:  ‘ I t  is  wi th joy 
that  I  perceive the f igures of  the keepers who vis i t  my 
cel l .  This summer a cr icket  came into my yard,  i t  looked 
l ike a companion. When a but terf ly or any other animal 
happens to enter my cel l ,  I  never do i t  any harm. ’”  
 
 Because of  the problems of  transportat ion as an 
al ternat ive punishment the problem overcrowding in 
pr isons started taking ser ious d imensions.  In the year 
1853 the t icket  of  leave was introduced to tackle the 
problem of  overcrowding.  The pr isoner was re leased f rom 
the pr ison by giv ing the assurance that  he wi l l  not  indulge 
himself  wi th cr ime but ,  he wi l l  f ind the employment and 
work peaceful ly in  the society.  The Prison Act  was 
implemented in 1877 under the focus of  above discussion 
about pr ison reformat ions.  The Royal Commission on 
penal servi tude was formed and again reform Engl ish 
pr ison was passed in 1898.58 The major contr ibut ion was 
also done by Gladstone Committee in format ion of  th is 
pr ison act.  The present pr ison administrat ion and 
phi losophy in England is based on the fo l lowing concepts:  
 
1 . The sentence in pr ison should be ut i l ised for moral ,  
mental  and vocat ional  t ra in ing.  
 
2. The help of  the community outs ide the pr ison should 
be made useful  for such t ra in ing.  
 
                                                 
58  S . H . S m i t h :  P r i s o n ,  p . 6 3 .  
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3. The responsib i l i ty  of  the outside community should 
cont inue af ter the convict ’s d ischarge f rom pr ison.   
 
9.1 Pr ison Reforms in India 
 
 Pr ior to Br i t ish ru le,  there was chaos and anarchy in India 
for the pr ison system because India was not  governed by 
s ingle author i ty,  but  regions were ru led part ly by Mughals, 
Marathas and other local  regional ru lers.  Macaulay was 
given the task of  format ion of  Indian Penal Code and in 
1836 a Commit tee was appointed by the Government to 
give the report  of  exist ing condit ions of  ja i ls  and suggest 
the steps of  future administrat ion.  The Committee 
recommended the exclusion of  a l l  reforming inf luences 
such as moral  and re l igious teaching,  educat ion or any 
system of  rewards for good conduct  and suggested the 
bui ld ing of  centra l pr isons,  where the convicts might  be 
engaged not  on manufactures which i t  condemned but in 
some dul l ,  monotonous, wearisome and uninterest ing work 
in which there shal l  be want ing even the enjoyment of  
knowing that  a quicker re lease can be got  by work ing 
harder for a t ime.59The second Jai l  Commit tee (1864) 
submitted the report  contain ing the aspects of  the 
minimum space for each pr isoner inside the pr ison, bet ter 
l iv ing condit ion by provid ing c loth ing and hygienic food 
and regular medical  checkup of  pr isoners.  Subsequent in 
year 1877, 1889 and 1892 dif ferent  commit tees were 
formed and provided reports on the basis of  which the 
Prison Act , 1894 was f ramed. Due to the b ias mind of  
Br i t ish people the Act  was far away f rom the generous 
thoughts of  reformat ive theories.60In  year 1919 the Indian 
Jai l  Commit tee submit ted the report to Indian Government 
as under:-  
 
 “The Indian pr ison administrat ion has lagged behind on 
the reformat ive s ide of  pr ison work.  I t  has fa i led so far to 
regard the pr isoner as an individual  and has convicted 
him of  rather as a uni t  in  the ja i l  administrat ive machinery.  
I t  has lost  s ight of  the ef fect  which humanizing and 
civi l is ing inf luences might  have on the mind of  the 
individual  pr isoner.”61  
 
 Af ter the per iod of  independence the Indian Government 
p lanned out  a scheme for ja i l  reforms under the 
recommendat ions of  Dr.  W .C.Reckless who was the expert 
f rom U.N.O. in year 1951 later on a committee was 
appointed for preparing Al l  India Jai l  Manual in 1957. 
                                                 
59  Q u o t e d  i n  t h e  R e p o r t  o f  t h e  I n d i a n  J a i l s  C o m m i t t e e ,  1 9 1 9 .  
60  V i d y a  B h u s h a n :  P r i s o n  A d m i n i s t r a t i o n  i n  I n d i a ,  p p .  2 0 - 2 1 .  
61  S u p r a  n o t e  5 9 ,  p . 3 2 . 1  
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 The important  recommendat ions were as under:-   
 
( i )  The correct ional services should be integrated 
together under a Director or Commissioner under the 
contro l  of  the Home Department in each State.  
 
( i i )  Greater use of  probat ion system to avoid too much 
pressure on pr isons.  
 
( i i i )  Creat ion of  a Centra l  Bureau of  Correct ional 
Services at  the Centre.  
 
( iv)   Establ ishment of  State Af tercare Organizat ion in 
every State.  
 
(v)  Abol i t ion of  sol i tary conf inement as a mode of  
punishment.  
 
(v i )   Classi f icat ion of  pr isoners according to their  needs 
in terms of  personal i ty.  
 
(v i i )   Per iodic revis ion of  Jai l  Manuals in States.  
 
 Under the chairmanship of  Just ice A.N.Mul la,  Al l  India Jai l  
Reforms Commit tee gave the draf t  of  nat ional  pol icy on 
ja i l  reforms in 1980-83. This report  had no vis ib le s igns of  
implementat ions.  Again,  a report  in  1987 was provided by 
Nat ional  Expert  Commit tee under the chairmanship of  
Just ice Krishna Iyer.  Subsequent ly number of  enactment 
was done to improve the ja i l  condit ions.  The Nat ional 
Human Rights Commission also jo ined as a support ive 
body for the ja i l  reform. The Nat ional  Human Rights 
Commission also formulated a draf t  pr ison bi l l  to be 
considered for the State and Centra l  Governments,  under 
the focus of  considerat ions of  protect ion of  Human 
Rights.62The verdict  given by the Supreme Court  in  case 
of  Common Cause v.  Union of  India, NHRC again insisted 
the State Government for the implementat ion of  guidel ine 
given by Supreme Court .  In the year 1999-2000 NHRC 
ordered for the compensat ion to be awarded to the 
pr isoners the range or between 50,000 to 3, 00,000. 
 
9.2 The Jai l  Commit tee of  1980-83 and recommendat ions  
  
(1) The State shal l  endeavour to develop vocat ional 
t ra in ing and work programmes in pr isons for a l l  
inmates e l igib le to work.  The aim of  such t ra in ing 
                                                 
62  A n n u a l  R e p o r t  1 9 9 7 - 9 8  N . H . R . C .  p . 1 6 .  
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and work programmes shal l  be to equip inmates with 
bet ter ski l ls  and work habits for their rehabi l i tat ion.  
 
(2) Payment of  fa ir  wages and other incent ives shal l  be 
associated with work programmes. The incent ives of  
leave,  remission and premature re lease to convicts 
shal l  a lso be ut i l ized for improvement of  their  
behaviour,  st rengthening of  fami ly t ies and ear ly 
return to society.  
 
 The Supreme Court  a lso supported the phi losophy of  
reformat ion and rehabi l i ta t ion of  pr isoners by the verdict ,  
in  the case of  Dharambir v.  State of  Ut tar Pradesh. Same 
way the issue of  f ree labour was ser iously viewed by 
Kerala High Court ,  (AIR 1883Ker261) in matter of  Pr ison 
Reforms Enhancement of  Wages of  Pr isoners,  and such 
f ree labour was state sponsored explo i tat ion as i t  was in 
vio lat ion of  Art icle 23(1) of  Const i tut ion.  The Court 
just i f ied in ru l ing that  under Indian Penal Code Section 
53,  the provis ion for hard labour is provided but  not for 
f ree labour.  A landmark judgment is a lso del ivered 
regarding the quest ion of  pr ison labour by Hon’b le 
Supreme Court  which is perta in ing to the State of  Gujarat .  
In case of  State of  Gujarat  v.  Hon’b le High Court of  
Gujarat ,  1998, 7 SCC 392, 1998 SCC (Cri . )  1640, 
Supreme Court  observed that  putt ing a pr isoner to a hard 
labour dur ing h is sentence of  r igorous imprisonment 
awarded to h im by a Court  of  competent  jur isdict ion 
cannot be equated with “beger”  or other s imi lar forms of  
forced labour and there is no vio la t ion of  Clause ( i )  of  
Art ic le 23 of  the Const i tut ion.  
 
10 Major issues of  pr ison management 
 
10.1 Classi f icat ion of  of fenders 
 
 
I t  is  real ly a very tough task to c lassi fy the of fenders of  
d i f ferent  age group, re l igion,  cul ture and educat ional  
background and di f ferent  types of of fences. Pr isoners 
include pet ty of fenders,  hardcore cr iminals,  th ieves,  chain 
snatchers,  white-col lar cr iminals, rapist ,  murderers, 
whimsical  and psychic cr iminals;  hence their  c lassi f icat ion 
is real ly a matter of  vi ta l  issue for the ja i l  author i t ies.   
 
This c lassif icat ion needed for 
 
( i )   Provid ing them the al locat ions of  cel ls 
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( i i )  For medical ,  psychological ,  physio logical  
examinat ion 
 
( i i i )   For educat ional  and vocat ional  guidance, t ra in ing 
and/or employment  
 
( iv)  Internal  securi ty and safety problems with ja i l  
of f ic ia ls and among pr isoners inter se.  
 
In U.S.A. the c lassi f icat ion is done in only two types, 
c lose custody and medium custody pr isons.  
 
In England exhaust ive studies are conducted of  pr isoner 
fami ly,  their  past record,  mental state.  The classif icat ion 
is done by body experts.63  
 
 
In  India the c lassif icat ion is not  done by the commit tee of  
experts in pr ison but ,  i t  is  done by the courts convict ing 
the of fender.  According to Vidya Bhusan, the 
c lassi f icat ion s l ip  is f i l led up by a clerk of  the court  and 
the presid ing of f icer of  the court  c lears i t  as a matter of  
rout ine.64 
 
10.2 Prison Educat ion 
 
India suf fers f rom problem of  mass i l l i teracy.  As per one 
survey about only 33% male convicts are l i terate and 
about 12% of  women convicts are l i terate.65 Because of  
i l l i teracy they are not  capable of  understanding their 
Human Rights,  legal  r ights,  fundamental  r ights and r ights 
of  pr isoners in ja i l .  Even they are not  in  posi t ion to br ief  
the advocate properly even i f  f ree legal  a id is provided to 
them. 
 
The observat ion of MacCormick is:  
 
“ I f  on no other grounds than a general  resolve,  to of fer 
educat ional  opportuni t ies to under-educated persons 
whenever they may be found is something worthwhi le.”66  
 
I t  becomes a l iabi l i ty for the pr ison author i ty to provide 
them educat ion on fo l lowing aspect :  
 
(1)  Basic academic educat ion,  
 
                                                 
63  L i o n e l  W .  F o x :  T h e  M o d e r n  E n g l i s h  P r i s o n s ,  p . 7 6 .  
64  I b i d .  
65  P r o b a t i o n  a n d  P r i s o n s :  A  S t a t i s t i c a l  A n a l y s i s  1 9 6 4 - 6 8 ,  C e n t r a l  B u r e a u  o f  C o r r e c t i o n a l  S e r v i c e s .  
66  A . H . M a c C o r m i c k :  T h e  E d u c a t i o n  o f  A d u l t  P r i s o n e r s ,  p . 3 4 .  
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(2)  Vocat ional  educat ion,  
 
(3)  Health educat ion -  for individual  and society,  
 
(4)  Cultura l  educat ion,  and 
 
(5)  Socia l  educat ion67  
 
Indian pr isoners have a character ist ic that about 45% of  
the pr isoners belongs to agr icul tura l  background.68  
 
10.3 Rel igious and Moral  Educat ion 
 
Since ages,  re l ig ion is a very r ich,  sound, wise and 
permanent source of  spir i tual  and moral  values and 
pract ices.  For the major i ty of  the people is a centr i fugal  
force mot ivat ing and contro l l ing the human behaviour.  The 
of fenders and out laws are the except ion to the moral 
values as normal ly observed. Hence, re l igious educat ion 
can br ing them back to the normal i ty of  the l i fe . I t  was 
observed that “Transcendental  Meditat ion”(TM) 
propagated by Shri  Maharshr i  Yogi was found to be very 
ef fect ive and useful  for reformat ion of  behaviour and 
cr ime reduct ion in many countr ies.  Honorary teachers, 
selected by the distr ic t  magistrates,  del iver lectures on 
re l igious and moral  subjects for an hour once a week.69  
 
10.4 Prison Labour and Industry 
 
Punishment of  hard labour is a punit ive approach, which 
may be unproduct ive or unpleasant a lso.  But ,  the 
reformat ive theory is creat ive and posi t ive purpose with  
the fo l lowing logic:  
 
( i )  id le mind is devi l ’s  workshop,  hence they should be 
employed with some work;  must be organised so the 
pr isoners may not  create any further nuisance in 
pr ison 
 
( i i )  During the tenure of  imprisonment the creat ive 
abi l i t ies must survive.  
 
( i i i )  Pr isoner should earn and save money which wi l l  be 
useful  to them for rehabi l i ta t ion.   
 
( iv)  The working abi l i t ies and craf t ing abi l i t ies must 
develop.   
                                                 
67  G e n e r a l  a n d  S o c i a l  E d u c a t i o n  i n  C o r r e c t i o n a l  T r e a t m e n t  ( 1 9 4 6 ) ,  p p .  1 0 5 - 1 7  
68  P r o b a t i o n  a n d  P r i s o n s :  A  S t a t i s t i c a l  A n a l y s i s  1 9 6 4 - 6 8 ,  C e n t r a l  B u r e a u  o f  C o r r e c t i o n a l  S e r v i c e s .   
69  S u p r a  n o t e  6 0 ,  p . 1 8 8    
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10.5 Safety,  Securi ty and Discip l ine 
 
Pr ison is a great assembly of  a l l  ant isocia l  e lements, 
d i f ferent  types of  of fenders,  hardcore cr iminals,  pet ty 
of fenders, cheaters,  rapist ,  murderers,  robbers belonging 
to d if ferent  caste, creed, colours,  re l igion and dif ferent 
educat ional  background in one compound only which 
creates ser ious problems of  safety and securi ty for pr ison 
of f ic ia ls,  pr ison estate and propert ies as wel l  as among 
the of fender per se.   
 
The concept of  pr ison discip l ine has been modif ied s ince 
Macaulay’s minute of  1835 t i l l  today with more innovative  
and ref ined ideas.  The element of  deterrence was also 
given a weightage in ear ly ja i l  commit tee reports in 1835 
and 1864. Even the recommendat ions were made for 
empowering the ja i l  superintendent enabl ing h im to 
impose a d irect  punishment for the vio lat ion of  d iscip l ine 
in way of  a imless labour,  sol i tary conf inement,  f logging 
such as short  dr i l l ,  t rade mi l l ,  and crank,  branding grain or 
gr inding even stone, metal  breaking. Sol i tary conf inement 
was a mode of  mainta in ing the discip l ine as i t  was a 
strong weapon with ja i l  author i ty.  As Jawaharla l  Nehru 
observed in h is autobiography “sol i tary conf inement, even 
for a short  per iod is a most painful  af fa ir…..  Slow and 
cont inuous deter iorat ion of  mind t i l l  i t  begins to border of  
insanity…..  even i f  man survives…. an absolute misf i t  to 
the world.  ’ ’  Though Indian Penal Code has provided U/s.  
73 & 74 for the same, i t  is  used in rarest  of  rare case for 
hardcore cr iminals i f  required for mainta in ing law and 
order by ja i l  author i ty.  Same way fetters and handcuff ing 
are the devices for mainta in ing law and order in ja i l .  
Sobhraj70 who was an internat ional  maf ia,  who was under 
detent ion s ince July 1976 and he was cont inuously 
subjected to torture some bar fet ters for 24 hours a day 
for merely two months,  though Sect ion 56 of  the Prison 
Act ,  1894 provides the necessary powers to 
Superintendent for the safe custody of  any pr isoner,  the 
conf inement in i ron,  the Supreme Court  has given a 
landmark judgment.  The fo l lowing points emerge out of  
the judgment:  
 
1. Bar fet ters,  to a very considerable extent  curta i l ,  i f  
not  whol ly deprive,  locomot ion which is one of  the 
facets of  personal l iberty.  
 
                                                 
70  C h a r l e s  S o b h r a j  v .  S u p d t . ,  C e n t r a l  J a i l ,  N e w  D e l h i ,  ( 1 9 7 8 )  4  S C C  1 0 4 :  A I R  1 9 7 8  S C  1 5 1 4 ,  
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2. The power given under Sect ion 56 can be exercised 
only for reasons and considerat ions which are 
germane to the object ive of  the statute,  namely,  safe 
custody of  the pr isoner which takes into 
considerat ion the character and propensi t ies of  the 
pr isoner.  The determinat ion of  the necessi ty to put  a 
pr isoner in bar fet ters must be re latable to the 
character and safe custody of  the pr isoner.  The 
nature and length of  sentence or the magnitude of  
the cr ime commit ted by the pr isoner are not 
re levant.  Ordinary rout ine reasons cannot be 
suf f ic ient  for put t ing a pr isoner in bar fet ters.  The 
reasons have to be fu l ly recorded in the 
superintendent ’s journal  and the pr isoner’s h istory-
t icket ,  and th is narrows down the discret ionary 
powers conferred on the superintendent.  
 
3. The court  cannot be obl ivious to the fact  that  the 
t reatment of  human beings which of fends human 
digni ty,  imposes avoidable torture and reduces man 
to the level  of  a beast would certain ly be arbi t rary 
and can be quest ioned under Art ic le 14 of  the 
Const i tut ion.  Put t ing bar fetters for an unusual ly 
long per iod without  due regard to the safety of  the 
pr isoner and securi ty of  the pr ison would certa in ly 
not  be just i f ied under Sect ion 56. Part icular ly,  i t  
would be so when the medical  opin ion is that  bar 
fet ters should be removed. 
 
4. Under-t r ia ls shal l  be deemed to be in custody but 
not  undergoing punit ive imprisonment and they shal l  
be accorded more re laxed condit ions than convicts.  
 
5. The ‘ i ron’  regimen shal l  in  no case go beyond the 
intervals,  condit ions and maxims la id down for 
puni t ive ‘ i rons’ .  They shal l  be for short  spel ls,  l ight 
and never appl ied i f  sores exist .  
 
6. The grounds for ‘ fe t ters ’  shal l  be given to the vict im 
and the reasons shal l  be recorded in the 
superintendent ’s journal  and in the h istory-t icket  of 
the pr isoner.  
 
7. No ‘ fet ters ’  shall  cont inue beyond dayt ime as 
nocturnal  fet ters on locked-in detenus are ordinar i ly 
uncal led for,  viewed f rom considerat ions of  safety.  
 
8. The prolonged cont inuance of  ‘ i rons’ as a punit ive or 
prevent ive step shal l  be subject  to previous approval 
by an external  examiner l ike a Chief  Judic ia l 
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Magistrate or Sessions Judge who shal l  br ief ly hear 
the vict im and record f indings.  
 
9. The Inspector-General  of  Pr isons shal l ,  wi th quick 
d ispatch,  consider revis ion pet i t ions by fet tered 
pr isoners and direct  the cont inuance or 
d iscont inuance of  the ‘ i rons’ .  In the absence of  such 
prompt decis ion,  the fetters shal l  be deemed to have 
been negat ived and shal l  be removed. 
 
Same way in case of  Premshankar Shukla v.  Delh i  
Administrat ion,  1980 SCC 526: 1980 SCC (Cri . )  815, i t  
was held by Supreme Court  that  the d ist inct ion between 
the ordinary and bet ter c lass pr isoners for the purpose of  
handcuff ing has provided by Punjab Pol ice Rules was in 
vio lat ion of  fundamental  r ights enshrined in Art icles 
14,19,21 of  the Const i tut ion.   
 
10.6 Overcrowding 
 
Populat ion growth,  increasing cr ime rate,  less number of 
judges as compared to populat ion,  heavy burden of  
procedural  laws, o ld inf rastructure of  pr isons,  delay in 
just ice,  unwanted arrest ,  tendency of  courts of  re ject ing 
the bai l  etc.  are the wel l  known reasons for overcrowding 
in ja i ls  e.g.  a cel l  made for 18 pr isoners  accommodates 
ten t imes more pr isoners.  So everybody gets lesser cubic 
f i t  p lace than what is provided by the Jai l  Manual.  In same 
fashion,  to i le ts,  bathrooms, k i tchens,  c l in ics and such 
ut i l i ty services are a lways in short  supply as compared to 
the requirements, which creates internal  d isharmony, 
c lashes,  d isputes, unhygienic condit ions and unhealthy 
atmosphere.  
  
10.7 Hygiene & Health Problems 
 
Unl ike Banking,  Insurance or other earning or yie ld ing 
sectors of  economy for the state government,  judic iary,  
pol ice and pr ison are not  economical ly benef i t ing sectors; 
hence they are t reated l ike the i l legi t imate and unwanted 
chi ldren in b ig fami ly.  The physical  condit ions of  pr isons 
are a lways worst .  No proper budget is provided for the 
maintenance of  the bui ld ing,  equipments,  and internal 
faci l i t ies l ike maintenance bathrooms, to i le ts or even 
ki tchens. Inadequate staf f  looking to the requirement of  
pr ison is a lso a major problem. Overcrowding,  improper 
and inadequate medical  faci l i t ies,  non-hygienic condit ions 
of  l inens,  b lankets and personal belongings br ings 
contagious deceases.  Number of  medical  personnel and 
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doctors are not  suf f ic ient to meet with the requirements 
which enhance the health and hygiene problems. 
 
10.8 Abnormal Sexual Behaviour 
 
Long term separat ion f rom family and part icular ly the 
spouse leads to the problems of  abnormal sexual 
behaviour.  Because, sex urge is  a basic inst inct  of  human 
l i fe . I t  is  a paral le l  need for man l ike animal. Rel igion, 
socia l  and moral  values and fami ly t r ies contro l  the sexual 
behaviour in proper streamline. Pr ison is a p lace, where 
meet ing with the spouse are not  a l lowed and bad 
companionship is avai lable which f inal ly leads to 
homosexual i ty which is the cr ime under Indian Penal 
Code, under Sect ion 377 and i t  is  a lso restr icted in a l l  the 
re l igions though i t  is  a constant ,  cont inuous and universal 
pract ice in a l l  the ja i ls  which br ings ser ies of  problems 
l ike d iseases,  heal th problems, mental  and psychological 
problem. Same way rape or abuse of  female pr isoners is 
a lso a vi ta l  problem. Another major issue of  sexual abuse 
of  chi ldren is also a ser ious chal lenge to the ja i l  
administrat ion.    
 
10.9 Problems of  Women Prisoners & their  chi ldren 
 
“Salus  Popul i   Supreme Lax Esto ”  th is term denotes the 
safety of  people is a h ighest  law on the earth and which is 
of ten broken in pr ison,  e i ther by author i ty or their 
personnel or by co-pr isoners for explo i ted,  neglected and 
despised minori ty i .e .  women pr isoners and their  chi ldren. 
Rape is a lways descr ibed as deathless shame or l iv ing 
death.  On March,  2002, Indian Express reported a case in 
which a Pakistani  woman was in ja i l  because of  
unauthor ized people or papers and i l legal  stay in India. 
Af ter 14 months she had given a b ir th to a chi ld.  I t  was 
found that  she was raped in pr ison and accused was a 
pol ice constable,  who was f inal ly suspended. These types 
of  incidents are taking p lace regular ly in pr ison but the 
convict ion rate is very low. Same quest ion with chi ldren. 
Their  abuse is a lso a very ser ious problem in ja i ls .   The 
l imitat ion of  chi ldren is that,  they are not  capable of  doing 
any complaint or to prove any case because of  the fear 
complex.  They suf fer throughout the chi ldhood which 
f inal ly turns a chi ld into an abnormal personal i ty,  which is 
a loss to h imself  and as wel l  as to society.   
 
10.10 Un-uniformity in quantum of  Punishment  
 
Sentencing process by the Judic iary lacks the uniformity 
in quantum of  punishment given by the same or s imi lar 
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offences which creates very awkward problems, 
d isharmony among the pr isoners and sense of  
d issat isfact ion and discr iminat ion amongst the pr isoners.  
Supreme Court  has not iced two dif ferent  cases where an 
ident ical  facts the punishment in one case was of  four 
years imprisonment whereas in other case for just  three 
months.71 Of  course a readymade formula with the precise 
measurement and discip l ines cannot be made and 
imposed on dif ferent  judic iar ies to evaluate the cr ime in 
focus of  var ied c ircumstances.  Age, educat ion,  re l igion, 
socia l  background etc are a lso ef fect ive factors 
inf luencing the judgment of  Court .   
 
The observat ions of  Sheldon Glueck are as under:-  
 
“ i t  is  sel f -conf idence that  makes a judge, or cr iminologist,  
or psychiatr ist ,  or probat ion of f icer assume that  he can 
detect  the minutest  deta i ls of  d if ference of  personali ty,  
character,  mot ivat ion,  socio-economic background and 
other subt le factors and forces that  d ist inguish one 
of fender f rom another,  and on top of  that  determine the 
exact  nature and amount of  correct ional  rehabi l i tat ive  
t reatment sui ted to the individual ’s case and to that  case 
alone. Only God can do that ;  and since judges are not 
gods,  we get  the fo l lowing pract ical  resul ts in the 
‘ individual izat ion’  of  sentences.”72  
 
11. Punishment and Human Rights 
  
Normal ly,  whole penal system, Penal Code, Judic ia l  
system and even di f ferent  theories of  Human Rights and 
Provis ions of  Human Rights Act are a lways concentrated 
upon the r ights of  accused and their  protect ion only,  the 
r ights of  vict im are a lways forgot ten or not  at tended much 
as required.  Actual ly judic ia l  balance is required to be 
mainta ined between the r ights of  vict im as wel l  as of  
accused. Present cr iminal  just ice system is sole ly 
concentrat ing upon imposing punishment by way of  
sentence or f ine or awarding acquit ta l  as the case may be 
for the accused. Actual ly vict im is  a person, who gears up 
whole pol ice and judic ia l  machinery because of  whose 
in i t ia t ive the whole system starts working,  he is a real  
mot ivator.  In many cases of  acquit ta l,  the accused has got  
benef i t  of  doubts,  host i le  witnesses or no witness,  benef i t  
of  improper and inadequate invest igat ion,  benef i t  of 
technical i t ies of  procedural  laws and aspects, but  f inal ly 
the vict im is the suf ferer f rom beginning to end without 
                                                 
71   R a m e s h w a r  D a y a l  v .  S t a t e  o f  U . P . ,  1 9 7 1 ,  3  S C C  9 2 4  
72  4 1  J o u r n a l  o f  C r i m i n a l  L a w  a n d  C r i m i n o l o g y ,  p .  7 1 7 .  
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just ice.  Al l  re l igious books,  l ike,  Holy Bib le or Holy Quran 
or laws of  Shariyat  or Manusmrut i ,  everywhere,  there is a 
provis ion for compensat ing the vict im by accused and 
of fender.  Civi l  Procedure Code, Sect ion 357 also 
provides for the compensat ion to be given to the vict im, 
even in certa in cases of  acquit ta l the Court is  author ised 
to compensate the vict im. 
 
What is expected f rom the Judic ia l  system is to mainta in a 
balance between both vict im and accused as under:-  
 
(A) Vict im or vict im’s fami ly should be compensated for 
the losses,  for the pains which he has suf fered 
because of  the accused or of fender.  
 
(B) Accused is a man f rom the society.  But ,  because of 
some greed or wrongful  temptat ion or under some 
evi l  ef fect  he has commit ted a cr ime. again and he 
wi l l  come back to the society as a gent leman. 
Punishment must not  be of  such a nature that  he 
may turn out  as an accused with h igher degree of  
cr iminal i ty.  
 
(C)  Basical ly to mainta in law and order in society and 
safeguard the interests of  members of  the society is 
a l iabi l i ty on the part  of  State Government.  Hence, i f  
because of  any negl igence or def ic iencies or 
lacunas,  c i t izens suf fer any losses or pains or 
damages the State is pr imari ly l iable to compensate 
h im. The occurrence of  of fence or cr ime is a fa i lure 
on the part  of  State and that  is  why i t  is  to be 
compensated in terms of  damages etc.  by the State 
through accused or of fender.   
 
(D)  As per the welfare theory of  State a lso bound to 
perform humanitar ian dut ies to poor,  s ick, 
underpr ivi leged and vict ims too hence State must 
have clear pol icy regarding  compensat ing the 
damaged to the suf ferers i .e. vict ims.   
 
(E) As per the theory of  “shared r isk” every c i t izens are 
making the payment of  taxes to the Government and 
out  of  such revenue, Government mainta ins internal ,  
external  securi ty and judic iary a lso.   Thus i t  
becomes a l iabi l i ty on the part  of  Government to 
compensate any type of  losses incurred to vict im. 
 
12. The theory of  Vict imology and Human Rights of  vict ims 
 
 The word vict imology was f i rst  t ime introduced by French 
Lawyer Bengamin Mendelsohn in year 1947 which was 
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actual  der ived f rom the Lat in word “Vict ima” meaning 
thereby one who is harmed and the another Greek word 
“ logos” meaning thereby account.  In other words 
vict imology theory which compensates the losses or 
suf fer ings at  the hands of  cr iminal .   I t  appears to be a 
new theory but ,  to provide the compensat ion is not  a new 
concept.  In Holy Bib le,  i t  is c lear provis ion to compensate 
the vict im73.  The Holy Quran provides the theory of  Diyut  
where the compensat ion is given to suf ferer by the 
of fender.  Hindu mythology a lso provides the same th ing.  
 
 In India the provis ion re lated to vict imology are as under:-  
 
(1) The Code of  Criminal  Procedure under Sect ion 357 
and 359 author ise the Court  to pass an order to pay 
the compensat ion to the complainant including the 
cost  of  prosecut ion and penalty.  
 
(2) The Probat ion of  Offender Act,  1958 also provides 
under Sect ion 3 and 4 to compensate the vict im and 
to re lease on probat ion under Sect ion 5.  
 
(3) The Indian Penal Code also provides many sect ions 
for provid ing the compensat ion to the vict im as a 
specif ic  punishment in certa in of fences.  
 
(4) The Workman Compensat ion Act ,  1923 also c lear ly 
provides to compensate the in jured workman 
because of  the accident and negl igence of 
management.  
 
(5) The Motor Vehic les Act ,  1988 also provides for the 
award of  compensat ion to the in jured or deceased in 
specif ic  c i rcumstances under sect ion 140.  
 
There is a provis ion of  Vict im fund in Tamilnadu State.  
 
In India,  judic iary is a lso very act ive for provid ing the 
compensat ion to the vict im. As decided in case of  Hari 
Kishan and State of  Haryana v.  Sukhbir  Singh [AIR 1988 
SC 2127],  the Hon’b le Supreme  Court  stated thus:  
 
“Sect ion 357 (Cr.P.C.) is  an important  provis ion but  courts 
have seldom invoked i t ,  perhaps due to the ignorance of  
the object  of  i t .  I t  empowers courts to award 
compensat ion to vict ims, whi le passing judgment of  
convict ion.  In addit ion to convict ion, the court  may order 
the accused to pay some amount by way of  compensation 
                                                 
73  S u p r a  n o t e  6 , E X O D U S ,  2 1 :  1 8 - 1 9    
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to  the vict im who has suf fered by the act ion of  the 
accused… this power was intended to do something to re-
assure the vict im that  he or she is not forgot ten in the 
Criminal  Just ice system… We therefore,  recommend al l  
Courts to exercise th is power l iberal ly so as to meet the 
ends of  just ice in a bet ter way.”  
 
Same way in case of  Rudul Shah v.  State of  Bihar, 
Supreme Court  has d irected to pay the compensat ion of  
Rs.35,  000 to Rudul Shah by the State for vio lat ing the 
personal r ights of  f reedom and l iberty as provided by 
Art ic le 21 of  the Const i tut ion.  Same way in case of  Mrs.  
Cardino v.  Union of  India,  the order was passed to pay the 
compensat ion by Hon’b le Bombay High Court  to the tune 
of  Rs.2,00,000/-  to the wife of  vict im who lost  the l i fe  in 
pol ice custody because of  torture.  Bhopal Gas Tragedy 
case also very important  case in d irect ion of  vict imology.   
 
Thus the theory of  vict imology should be pract iced on vi ta l  
and broader base. Maximum possib le cases i f  set t led 
through th is theory i t  would be useful  to protect  the 
Human Rights of vict im, i t  would reduce the sense of  
vengeance among the vict im and accused. I t  wi l l  reduce 
the overcrowding in ja i l .  I t  wi l l  help in reducing the burden 
on the judic iary and courts and actual ly i t  would  be 
benef i t  to accused in terms of  money. Only punishment to 
the of fender may give the psychological  sat isfact ion by 
way of  vengeance to vict im or vict im’s fami ly but  i t  is  not 
a real  compensat ion of  the losses to the vict im. 
 
Just ice V.R. Kr ishna Iyer puts as under:-  
 
“The old penal b l inkers and judic ia l l imitat ions no longer 
operate now that Human Rights have achieved a fa ir  
amount of  at tent ion.  The road is long,  and not  everyone 
looks upon Human Rights with the same posi t ivi ty.  I t  is 
recognised,  however,  that  the t rue manifestat ion of  a 
country’s c ivi l izat ion is measured by the completeness of  
the re l ief  and the comprehensiveness of  the habi l i tat ion 
that cr iminal just ice af fords to a l l  a f fected sect ions – 
those who are the vict ims of  cr imes and of fences and 
those who have been punished, are serving their  
sentences and then are real ized to return to society as 
law abid ing c i t izens.”   
 
13. Plea-bargain ing and Human Rights 
 
 Present ly both vict ims as wel l  as of fenders and under-
t r ia ls faces the severe problems of  pro longed procedural  
laws of   judic ia l  system, inadequate  of  judic iary,  
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increasing cr ime rate,  crores of  pending cases, 
overcrowding in  pr ison and f inal ly de lay in just ice.  “Under-
t r ia l  pr isoners const i tute about 75% of  ja i l  populat ion, 
many of  whom have been booked for pet ty of fences. 
Disposal of  cr iminal  cases in courts takes considerable 
t ime. Large number of  persons accused of  cr iminal 
of fences have not been able to secure bai l  for one reason 
or another and have to languish in ja i l  as under-t r ia l  
pr isoner for years.  I t  is  a lso a matter of  common 
knowledge that  a large major i ty of  these cases ul t imately 
end in acquit ta l . ”74    
 
 Even the law Commission has considered th is quest ion in 
i ts 142n d  report  along with the remarks that  “of fenders 
who on their  own in i t ia t ive chose to p lead gui l ty wi thout 
any bargain ing must be given some convent ional 
t reatment.  The logic behind th is theory can be discussed 
as under:-   
 
(1) The self  real isat ion and sense of  contr i te are the 
major factors for sel f  reformat ion which is a process 
to be done by the State in reformat ive pr isons.  I f  i t  
is  done by accused himself ,  i t  wi l l  save the cost .  I t  
would faci l i ta te the harmonious relat ions between 
vict im and accused. I t  wi l l  reduce sense of 
vengeance etc.   
  
(2) Human Rights of  under t r ia l  are a lways vio lated 
because of  ( i )  delay in just ice ( i i )  delay in bai ls ( i i i )  
socia l  and economic problems which may be faced 
by the pr isoner ( iv)  problems of  rehabi l i ta t ion (v)  
legal  expenditure- cost  of  l i t igat ion. Plea bargain ing 
is a very useful  devise to overcome al l  these issues.   
 
(3) For the State a lso the administrat ive costs of  the 
Courts.  Maintenance cost of  pr isons,  problems of 
overcrowding,  problems of  burden of  proof  etc. can 
be easi ly overcome. 
 
(4) More than 75% and 90% of  cr iminal  cases comes to 
the resul t  of  acquit ta ls but s ince the registrat ion of 
F. I .R.  and the date of  acquit ta l  the per iod is worst  
for both vict ims as wel l  as of fenders, which is fu l l  of 
anxiety,  fu l l  of  uncerta inty and spending money 
lavishly for get t ing the favourable resul ts or 
pract ic ing even i l legal  means, which is a very vi ta l  
nat ional  wastage of  human hours,  human 
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product ivi ty and generat ion of  nat ional  income.  Plea 
bargain ing helps here as a device for prevent ing 
these al l  wastages and losses.  
 
(5) The Plea Bargain ing must be restr icted to the petty 
or minor of fences and of fences l iable for punishment 
with imprisonment up to 7 years or more must not  be 
covered under th is concept.  I t  should not  a lso be 
avai lable to habitual  of fenders,  socio-economic 
of fenders commit t ing gr ievous of fences.  St i l l  th is 
concept is innovat ive concept in the f ie ld of  judic iary 
which is st i l l  requi red to be interpreted,  understood 
properly so that  i t  can be implemented properly so 
that  Human Rights of  vict ims and accused can be 
balanced properly a long with equi l ibr ium in judic ia l 
system. 
 
14. Probat ion and Human Rights 
 
14.1  Meaning & Concept of  probat ion 
 
Probat ion of  of fender is very generous,  posi t ive,  object ive 
approach towards the of fenders under the theories of 
punishment and cr iminal  jur isprudence. I t  is a 
fundamental  assumpt ion that  out  of  a l l  o f fenders and 
accused, major i ty of  are the persons who have committed 
the error of  commit t ing a cr ime under the ef fect  of  some 
weakness of  human nature l ike wrongful  temptat ion, 
greed, anger or lust .  Basical ly major i ty of  human beings 
are good by nature and away f rom the cr ime but  on the 
part icular moment of  l i fe  suddenly they break the law,  
hence they must be given reformat ive t reatment.  This 
reformat ive t reatment can be given to accused by 
sentencing him to the pr ison as wel l  as by a l lowing him to 
stay with in the society with the restr ict ive condit ions that 
he wi l l  not  commit  same cr ime again.  He wi l l  be under 
supervis ion of  probat ion of f icer etc.  I f  he commits the 
same cr ime for which he is on probat ion then he wi l l  be 
punishable with present of fence as wel l  as the previous 
of fence meaning thereby the punishment would be 
doubled i f  a probat ioner who has avai led the benef it  of  
probat ion as an of fender for the vio lat ion of  the condit ions 
imposed by the competent  Court.   
 
Basical ly th is system was introduced in i t ia l ly dur ing the 
Bib l ica l  per iod when of fenders used to surrender before 
the Church authori ty or Father and doing the confession 
before the Priest ,  which was known as “Benef i t  of  Clergy”.  
Moreover,  “Be merci fu l  to me, oh God, because of  your 
constant  love” was a t ransa f rom PSALMS Chapter 51 of  
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Holy Bib le was required to be sung in the Church to obtain 
forgiveness.  Original ly one cobbler namely John Augustus 
in year 1841 used th is word and who used to pay the f ine 
or by giving the bai l  or surety for pet ty of fenders and to 
re lease the pr isoners.  Up to year 1858 he re leased more 
than 1152 male pr isoners,  794 female pr isoners,  over and 
above he had assisted 3000 women. He used to keep the 
t rack on re leased pr isoners a long with keeping their 
record and because of  th is he reformed many heavy 
drunkards to normal industr ious gent leman. At  the f i rst 
instance the law of  probat ion was enacted in 1878 in 
America in Massachusetts State.  In England the Probat ion 
of  Offender Act was enacted in 1807.  
 
14.2 Legal Provis ions for Probat ion 
 
In India in year 1958 the Probat ion of  Offender Act was 
enacted.  As per the Criminal  Procedure Code, 1973 under 
Sect ion 360 the provis ion for probat ion of  of fender was 
provided, in a l l  there are ten lengthy sub-sect ions.  The 
essence of  th is Sect ion is as under:- 
 
(A)  (1) an of fender below the age of  21 convicted for 
 seven or less years of  imprisonment, or 
 
  
 ( i )  of fender below the age of  21 years,  or 
 
 ( i i )   any female of fender convicted for less than  
 l i fe  imprisonment or capi ta l  punishment.  
 
(B) ( i )   The of fender is not  convicted for the same                  
  type of  of fence earl ier  and 
 
 ( i i )   i f  there is no such evidence against  the                              
 of fender of  same nature.  
 
(C)   I f   the competent  court  is  of  opin ion that looking to 
h is age,  character,    previous   c i rcumstances and 
present c ircumstances,  i f  he is  e l igib le to re lease 
on probat ion he  can  be  re leased  on  probat ion  
subject   to fo l lowing condit ions:-  
 
( i )  Court  may grant  on product ion of  suf f ic ient 
surety by personal bond and  
 
( i i )  W ith the condit ion to remain present in the 
Court  for the warrant  of  imprisonment with in a 
span of  three years whenever order by the 
Court .   
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( i i i )  Offender wi l l  l ive dur ing the prescr ibed per iod 
under the observance of  probat ion off icer.   
 
In case of  Musa Khan v.  State of  Maharastra,  1977, 1 
SCC 733, i t  was held by the  Supreme Court ,  the court 
should make wise use of  th is provis ion to protect  our 
younger generat ion f rom becoming the professional 
cr iminals and therefore,  a menace to society.  Same way in 
case of  Bishnu Dev Shaw v.  State of  West Bangal,  1969, 3 
SCC 747, the Supreme Court  held that  for the reformation 
and rehabi l i tat ion of  the of fender af ter examining the 
matter wi th due regard to age, characters and 
antecedents of  the of fenders and circumstances in which 
the of fence was committed probat ion should be granted.  
 
14.3 Comparat ive Study of  Imprisonment and Probat ion in 
percepts of  Human Rights.   
 
(1) A probated of fender is saved f rom undue hardships 
of  pr ison and l ives in society;  hence there is a wide 
scope to be a normal man.  
 
(2) A probated of fender is saved f rom the vic ious 
contacts of  habitual  and hardcore cr iminals of  
pr isons.   
 
(3) Personal l ibert ies and f reedoms of  of fenders is not 
restr icted,  hence he can l ive the normal l i fe ,  he can 
use his ta lent  and abi l i t ies for posi t ive,  construct ive 
and creat ive work.  
 
(4) Though the punishment of  ja i l  may be named as 
reformat ive punishment but they are a lways penal,  
puni t ive and causing hardships as compared to that 
probat ion is absolute ly normal and without  any 
negat ive impact.   
 
(5) The rehabi l i ta t ion of  the re leased pr isoner in society 
is very d i f f icu l t  because he is being branded and 
labeled as a cr iminal  whereas probat ion saves the 
skin of  probated of fender.  
 
Actual ly speaking for the proper cases probat ion of  
of fenders is excel lent  scheme to protect  Human Rights of 
of fenders.  I t  is  observed that  the implementat ion of  th is 
act  and benef i ts of  probat ion provided to the of fenders is 
not  adequate instead of  c lear cut provis ions of  Criminal  
Procedure Code, Sect ion 360 and Probat ion of  Offenders 
Act ,  which resul ts into gross vio lat ion of  Human Rights of  
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petty of fenders,  young of fenders on one hand and on 
other hand the pr isons are dumped causing overcrowding 
in pr isons and gets post-graduate t ra in ing in cr iminal 
universi t ies with the senior students.  I t  is  harmful to 
individual  and to society on mass scale.    
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3 .  Const i tu t ional  provis ions  regarding safeguarding the  
Human Rights  of  Pr isoners  
 
 "To the poor the Courts are a maze, 
 I f  he p leads there a l l  h is l i fe ,  
 Law is so lordy,  
 And Loath to end his case,  
 Without money paid in presents,  
 Law l is teneth to few".  
           . . . . .  "Pier 's Plowman" 
 
 "To the poor the Courts are a maze."  Today 
with th is p lethora of  legis lat ive enactments, 
statutory ru les and regulat ions,  and judic ia l 
precedents,  Courts are a maze not  only to the 
poor but  a lso to a large number of  persons who 
may not be poor f inancia l ly,  but so 
inte l lectual ly on account of  lack of  knowledge 
of  the re levant laws and of  the procedure for 
obta in ing benef it  thereof .  They have got  out  of  
the maze by engaging lawyers and paying their  
fees.  This route of  get t ing out  of  maze was not  
avai lable to the have notes,  who may be 
descr ibed as poor or indigent.  
 
 In other words poor people are the people who are poor, 
in  terms of  money, which is popular ly understood by the 
people.  Poor are the people,  who are with lack of  
knowledge or no knowledge regarding the laws of  the 
land. The jur isprudence says " Ignoria jur is nut  excutas"  or 
“ ignorencia – lex non execusate”  i .e .  ignorance of  the law 
is not the excuse, but here the quest ion is that ,  the 
people have ignorance of  law and no capaci ty to purchase 
the legal  knowledge to rescue themselves.  Hence they are 
the most suf ferers.  Machang Lalung1 was arrested in 
1951, f rom his nat ive vi l lage for causing gr ievous hurt .  
Because of  no evidence to support  a l legat ion with in one 
year he was t ransferred to psychiatr ic inst i tut ion and in 
1967,the author i ty of  psychiatr ic inst i tut ion cert i fy that  Mr.  
Lalung was mental ly f i t ,  so again he was t ransferred to 
another ja i l  and subsequent ly he was re leased, because 
of  in tervent ion of  Nat ional  Human Rights Commission. He 
spent h is valuable 54 years of  l i fe  as a Pr isoner. Khal i lur 
Rehman2,  for 35 years,  Ani l  Kumar Burman3 for 33 years,  
Sonamani Deb4 for 32 years and a woman Parbat i  Mal l ik5,  
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w w w . i b n l i v e . c o m  
2 
 
I b i d .  
3 
 
I b i d .  
4 
 
I b i d .  
5 
 
I b i d .  
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who also spend 32 years,  await ing for the just ice as 
Under-Tr ia l  Pr isoners.  Thus they suf fer i r reparable losses. 
I t  was the pr imary responsib i l i ty of  State,  because Law 
i tsel f  says "Respondent superior"  i .e .  the superior is  
responsib le and moreover "Qui faci t  per a l iam faci t  per 
se"  i .e .  the pr incipal  is  l iable,  for the acts or omissions of  
the acts of  the agent as i f  acts and omissions are done by 
the pr incipal  h imself .  So in these cases the State 
Government is l iable for the gross negl igence in dut ies of  
a l l  Government machinery that  may be Pol ice, Judic iary or 
Jai l  author i ty.  They are jo int ly l iable for delay in just ice, 
and spoi l ing valuable l i fe  of  the c it izens,  a long with a l l  
fami ly members who are keen of  such accused. Means the 
accused is not only the vict im of  bureaucrat ic fa i lure but,  
the whole fami ly was vict imised,  indirect ly they become 
the vict im of  their  punishment.   
 
 Delay in the cases of  d isposal of  Under-Tr ia l  Pr isoner is  
one of  the pathet ic aspects of  administrat ion of  cr iminal 
just ice in India today.  I t  is  not uncommon that  somet imes 
the of fences with which the accused charged are so t r ivia l  
that even if  proved would not warrant  punishment for more 
than few months but  the accused has to suf fer detent ion 
for months together and in some cases even for years due 
to protracted nature of  t r ia l .   
 
 The Indian Const i tut ion has provided Fundamental  Rights 
in Part  I I I ,  in  part icular by,  Art ic le 19 and 21,  (Several 
f reedoms, protect ion of  l i fe  and personal l iberty) fa irness 
of  procedure and double jeopardy under Art ic le 20 and 
Art ic le 22 (protect ion against  the arrest  and detent ion in 
certa in cases) though repet i t ive vio lat ion of  such r ights 
are observed in rout ine l i fe.  No doubt,  the ro le of  state is 
a protector of  " law and order" .  Simultaneously the state is 
commit ted to welfare and has to mainta in personal d igni ty 
of  c i t izens;  hence, the balance is required to be 
mainta ined between the two opposite ends in the state. 
Chapter IV of  the Const i tut ion provides,  the Direct ive 
Princip le of  state pol icy to upgrade the socio-economic 
condit ion of  the masses by their  educat ion and culture 
etc.   
 
1.   Concept of  arrest ,  detent ion,  custody 
 
 Arrest  means, a restra int  of  person, obl iging h im to be 
obedient  to law. By arrest ,  a personal l iberty of  the person 
is restr icted.  A procedure of  arrests is as s imple as, by 
physical  touch by competent  author ized person, in 
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complet ion of  the requirement to arrest  h im. Actual  deta in 
or seize is not required.  The arrests in common sense can 
be def ined as,  apprehending or restra in ing,  one person by 
process in execut ion of  the command of  some competent 
court  or of f icer of  just ice.  
 
1.1  Arrest  
 
1.1.1 Dict ionary meaning- The American Heri tage6   
 
1. To stop; check;  a brake that  automat ical ly arrests 
mot ion;  arrested the growth of  the tumor.  
 
2. To seize and hold under the author i ty of  law. 
 
3. To capture and hold br ief ly ( the at tent ion,  for 
example);  engage. 
 
a. The act  of  deta in ing in legal  custody:  the arrest  of  a 
cr iminal  suspect .  
 
b. The state of  being so detained: a cr iminal  under 
arrest .  
 
c.  The act  of  stopping or the condit ion of  being 
stopped. 
 
1.1.2 Bri tannica Concise Encyclopedia7 
 
Restra int  and seizure of  a person by someone (e.g.  a 
pol ice of f icer)  act ing under legal  author i ty.  An of f icer may 
arrest  a person, who is commit t ing or at tempt ing to 
commit  a cr ime in the of f icer 's presence. Arrest  is  a lso 
permit ted i f  the of f icer reasonably bel ieves that a crime 
has been commit ted and that  the person arrested is the 
gui l ty party.  A court  or judic ia l  of f icer may issue an arrest 
warrant  on a showing of  probable cause. Most states 
restr ict  or prohib i t  arrest  in  c ivi l  (non-cr iminal)  cases; an 
example of  occasional ly permit ted c ivi l  ar rest  is  the taking 
into custody of  a debtor who might  otherwise abscond. In 
the U.S.,  suspects must be warned of  their  r ights when 
they are arrested (see Miranda v.  Ar izona).  An unlawful 
arrest  is  regarded as fa lse imprisonment and usual ly 
inval idates any evidence col lected in connect ion with i t .   
 
1.1.3 Law Dict ionary (Barron's)8 
 
 "To deprive a person of  h is l iberty by legal  author i ty,  
                                                 
6 
 
h t t p : / / w w w . a n s w e r s . c o m / a r r e s t  
7 
 
I b i d .  
8  I b i d  
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 "249 N.E. 2d 553, 557; 
 
 In cr iminal  law, seizure of  an a l leged or suspected 
of fender,  to    answer for cr ime. 
  214 N.E. 2d 114, 119 
 
  Arrest  or any custodia l  in terrogat ion,  though not 
technical ly cal led "Arrest"  must be based on probable 
cause. 
  99 S. Ct.  2248. 
 
 To be act ionable in the event that  such seizure is 
improper or unlawful ,  there must be intent  on the part of  
the arrest ing of f icer or agent to bring the suspect  into 
custody.  
 266 F. Supp. 718, 724. 
 
 The seizure or detent ion must be understood by the 
arrested person to be arrest .  
  94 Ohio App. 313. 
 
 The elements are: 
(1)  Purpose or intent ion to af fect the arrest  under real 
or  pretended author i ty;  
 
 (2)  Actual or construct ive seizure or detent ion of  the 
 person to be arrested by the person having present 
 power to contro l  h im; 
 
 (3)  Communicat ion by the arrest ing of f icer or in tent ion 
or  purpose then and there to make the arrest ;  and 
 
 (4)  Understanding by the person to be arrested that 
such  is  the intent ion of  the arrestor.  
  250 F. Supp. 278, 280. 
  
1.1.4 Criminal  Legal Def in i t ions9  
 
Taking,  under real  or assumed author i ty,  custody of  
another for the purpose of  hold ing or deta in ing the person 
to answer a cr iminal  charge or c ivi l  demand. 
 
As per Criminal  Procedure Code 1973, "Arrest"  when used 
in i ts ord inary and natural  sense, means the apprehension 
or restra in ing or the depreciat ion of  one's personal 
l iberty. 10   
 
                                                 
9
  
h t t p : / / w w w . s d c o u r t . c a . g o v / p l s / p o r t a l / d o c s / P A G E / S D C O U R T / C R I M I N A L I . . .  
10 
 
N a t h u r a s u  v .  T h e  S t a t e ,  1 9 8  C r . L . J .  1 7 6 2  
 116 
Arrest  means, detent ion of  arrestee or an accused, " to 
take,  seize or apprehend a person by vir tue of  legal  
process issued for that purpose",  " taking into custody of  a 
person that  he may be held for publ ic of fence",  " the taking 
into custody of  a person or person and goods under some 
lawful  command or author i ty.    Means the taking,  seizing,  
deta in ing the person of  another,  touching or put t ing hands 
upon him in the execut ion of  process,  or any act 
indicat ing an intent ion to arrest .  The expression of  arrest  
appearing in Art ic le 22 of  Indian Const i tut ion is a 
comprehensive term, which is designed to cover a l l  the 
cases in which,  a person is apprehended by the legal  
author i ty by due process of  law. I t  does not  cover the 
cases of  puni t ive and prevent ive detent ion.   A basic 
ingredient  of  lawful  arrest ,  i t  is  essent ia l  that a duly 
author ized of f icer who assumes the contro l  and custody 
over a person ei ther by consent of  accused or by force or 
by ut terance of  such words indicat ing or expression an 
intent ion of  arrest .   
 
1.2 Detent ion and Prevent ive Detent ion. 
 
 The detent ion and prevent ive detent ions defers on 
procedural  grounds as wel l  as on basic purpose of  or 
in tent ion of  detention.  A person who was arrested under 
the law of  preventive detent ion is not  ent i t led to get ,  for 
r ights under Clause 1 and 2 of  Art ic le 22 of  Indian 
Const i tut ion .11   
 
1 .2.1 Dict ionary meaning (The American Heri tage)12  
  
1 . The act of  deta in ing.  
 
2. The state or a per iod of  being detained,especia l ly;  
 
a. A per iod of  temporary custody whi le await ing t r ia l .  
 
b. A per iod of  conf inement to a detent ion home. 
 
c.  A form of  punishment by which a student is made to 
 stay af ter regular school hours.  
 
3. A forced or puni t ive delay.  
 
1.2.2 Law Encyclopedia (Thomson Gale)13  
 
The act  of  keeping back,  restra in ing or withhold ing,  e i ther 
accidental ly or by design,  a person or th ing.  
                                                 
11 
 
A r t i c l e  2 2 ,  C l a u s e  2  a n d  3  o f  t h e  C o n s t i t u t i o n  o f  I n d i a  
12 
 
S u p r a  n o t e  6 ,  d e t e n t i o n  
13 
 
I b i d  
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Detent ion occurs whenever a pol ice of f icer accosts an 
individual  and restra ins h is or her f reedom to walk away, 
or approaches and quest ions an individual ,  or stops an 
individual  suspected of  being personal ly.  
 
"Detained" includes detained under any law provid ing for 
prevent ive detent ion.14  
 
Prevent ive detent ion is a detent ion of  a person, without 
any specif ic  charge or t r ia l .  but ,  wi th suf f ic ient  reasons to 
bel ieve that  a person i f ,  a l lowed to remain in society may 
act  pre judic ia l  to publ ic law and order or securi ty of  state 
on the basis of  h is past  cr iminal  record or conduct or 
antecedents.  The cr iminal  proceedings and the arrest  and 
the prevent ive detent ion are absolute ly d if ferent  f rom 
each other.   i t  cannot be considered as paral le l15 because 
the cr iminal  prosecut ion of  arrest  or detent ion is a penal 
act ion or prevent ive act ion by the state,  whereas 
prevent ive detent ion is an ant ic ipatory act ion of  the state 
by not  a l lowing such person to use his personal l ibert ies 
to harm the society and to commit  an of fence in future.  
 
1.3  Custody 
 
Roman word "Custos"  which means a guardianship of  an 
individual ,  by the state or state machinery.  An individual 
have a guardian which may be natural ,  but the State 
Government and machinery have quasi-parental  author i ty 
over an accused person. 
 
1.3.1 Dict ionary-The American Heri tage16   
 
1 . The act  or r ight  of  guarding,  especial ly such a r ight  
granted by a court;  an adult  who was given custody 
of   the chi ld.  
 
2. Care,  supervis ion,  and contro l  exerted by one in 
 charge.  See synonyms at  care.  
 
3. The state of  being detained or held under guard, 
especia l ly by the pol ice:  took the robbery suspect 
into  custody.  
 
 
 
                                                 
14 
 
C o d e  o f  C r i m i n a l  P r o c e d u r e ,  C h a p t e r - X X I I ,  A t t e n d a n c e  o f  p e r s o n s    C o n f i n e d  o r  D e t a i n e d  i n  
P r i s o n  
15 
 
B a b u l a l  v .  S t a t e  o f  W e s t  B e n g a l ,  A I R  1 9 7 5  S C  6 0 6  
16  S u p r a  n o t e  6 ,  c u s t o d y  
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1.3.2 Law Encyclopedia-Thomson Gale17  
 
The care,  possession,  and contro l  of  a th ing or person. 
The retent ion,  inspect ion,  guarding,  maintenance, or 
securi ty of  a th ing with in the immediate care and contro l  
of  the person to whom i t  is committed.  The detent ion of  a 
person by lawful  author i ty or process.  
 
Custody does not  mean physical  custody.18  
  
Submission to custody by word or act ion is suf f ic ient .19  
 
Custody of  pol ice of f icer means custody under 
Sect ion.2720   
 
No formal i ty before a person is said to be taken in 
custody.  Submission to the custody by word or  by act ion 
by a person is suf f ic ient .21    
 
I f  a  person states to a pol ice of f icer that he has 
commit ted certa in acts,  which amount to an of fence, he 
submits h imself  to the custody of  the of f icer wi th in 
meaning of  Sect ion 46(1) The Code of  Criminal  Procedure 
Santokhi  AIR 1933 Pat 149 and the statement wi l l  fa l l  
under Sect ion 27.22  
 
The expression " in custody” in The Indian Evidence Act ,  
1872 denotes survei l lance or restr ict ion on the movements 
of  the person concerned.  Custody is complete in the case 
of  arrest ;  but  i t  may also be part ia l .  The concept of  being 
" in custody" cannot,  therefore,  be equated with that of  
arrest .23   
 
No person can move for bai l  under Sect ion 439, The Code 
of  Criminal  Procedure unless he is accused of  an of fence 
and he is in custody,  when an accused appears before 
Court  and surrender,  he is in custody and he may pray for 
bai l .  
 
Custody in the context  of  Sect ion 439, The Code of 
Criminal  Procedure,  is  physical  contro l  or at  least  phys ical  
                                                 
17 
 
I b i d  
18 
 
M o h a n l a l ,  A I R  1 9 6 7  p a t   6 3  
19 
 
M a r u g a l  I n  r e ,  A I R  1 9 6 3  A P  8 7  :  1 9 6 3 ( 1 )  C r . L . J .  1 4 2 .  
20 
 
S a n t o k i ,  A I R  1 9 3 3  P a t  1 4 9  :  3 4  C r . L . J .  3 4 9  
21 
 
G u r b a k s h ,  A I R  1 9 8 0  S C  1 6 3 2  :  1 9 8 0  C r . L . J .  1 1 2 5  
22 
 
 B h a r o s a ,  A I R  1 9 4 1  N a g  8 6  :  4 2  C r . L . J .  3 9 0 ;  C o n t .  A I R  1 9 3 5  B o m  2 6  :  A I R  1 9 3 2  C a l  2 9 7  
23 
 
H a r b a n s  S i n g h  S a r d a r  L e n a  S i n g h  v .  S t a t e ,  1 9 7 0  C r . L . J .  3 2 5  :  A I R  1 9 7 0  B o m  7 9 .  
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presence of  the accused in Court  coupled with submission 
to the jur isdict ion and orders of  the Court .  
 
2.   Categorisat ion of  Pr isoners  
 
 Pr isoners can be categorised in three manners as under:-  
 
 2.1 Pre-t r ia l  pr isoners,  
 
 2.2 Under-t r ia l  pr isoners,  and 
 
 2.3 Convicted pr isoners.  
  
 2.4 Detenues (Detenues under prevent ive detent ion) 
 
2.1 Pre-t r ia l  Pr isoners:  
 
 Pre-t r ia l  pr isoners are the accused, deta ined who are 
under the custody of  the state machinery for the purpose 
of  in terrogat ion and invest igat ion, based on F. I .R.  or 
evidences found dur ing the invest igat ion.  There is no 
specif ic  charge sheet prepared ei ther by the pol ice 
author i ty or by judic ia l  author i ty.  They are in the custody 
of  state for very l imited per iod.  They are ent i t led to have 
separate t reatment appropriate to their  status because the 
burden of  proof  a lways l ies on prosecut ion and the 
accused always have pr ivi lege of  benef i t  of  doubt. Unt i l  
the accused is found gui l ty,  he is to be understood as 
innocent person. The state is author ized to take in i t iat ive 
to contro l  the cr ime at  the in i t ia l  level  to mainta in law and 
order in the society and moreover,  to obta in the evidences 
and detai ls of  the of fence which is assumed to have been 
commit ted by the accused. These powers are very wide 
but  they cannot be ut i l ized arbi t rar i ly  and adversely 
against  the personal d igni ty and l iberty as a human being.  
Since the pol ice is monopol ized and author ized to use the 
force as state machinery.  There  are several  l imitat ions on 
the pol ice author i ty to safeguard the Human Rights of  pre-
t r ia l  pr isoners.  
  
2.2 Under-t r ia l  pr isoners 
 
 Under-t r ia l  pr isoners are the pr isoners,  who are in  
custody of  the state,  await ing their  t r ia l .  Their  charge-
sheet may or may not have been prepared by the pol ice 
author i ty or judic iary.  In other words under-t r ia l  pr isoner 
is a pr isoner,  who is in judic ia l  custody (Jai l ) ,  await ing the 
t r ia l ,  in  their  case.  Pol ice invest igat ion might  have been 
completed or charge-sheeted or i t  may be pending.   
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2.3  Convicted Prisoner 
 
 Convicted pr isoner is a pr isoner,  who is found to be guil ty 
of  some part icular of fence,  which is committed by h im. 
af ter due process of  law.  He is punished by the 
competent  court  as a penal act ion,  to be kept  in pr ison. 
There are many possib i l i t ies for the pre-t r ia l  pr isoners as 
wel l  as for under-t r ia l  pr isoners that they may be 
acquit ted as an innocent af ter just  and fa ir  t r ia l  that  they 
are innocent whereas convicted pr isoners are the 
pr isoners who have to suf fer the punishment for their  
of fences since they are found gui l ty of  the of fence and 
therefore,  their  l ibert ies are restr icted by the State with  
the help of  judic iary and ja i l  author i ty as a penal act ion.  
 
2.4 Detenues (Detenues under the prevent ive detent ion) 
 
The prevent ive detent ion is a devise with the state to 
contro l  the cr ime by keeping the t rack record of  habi tual  
of fenders and cr iminals; they are detained in pr ison as a 
precaut ionary measure and to safeguard the society.  
Sect ion 151 of  The Code of  Criminal  Procedure provides 
the author i ty to the pol ice of f icer to arrest  any probable 
of fender without  orders f rom Magistrate or wi thout  warrant 
i f  he feels that  the commission of  an of fence cannot be 
otherwise prevented because of  the increasing cr imes in 
society as wel l  as increasing organised cr imes such 
prevent ive laws l ike PASA etc.  are enacted.   
 
Arrest ,  detent ion and custody or even judic ia l  custody 
curta i ls  personal f reedoms and l ibert ies guaranteed by the 
Const i tut ion of  India but  other fundamental  r ights are st i l l  
avai lable to them as c i t izen of  country,  these r ights may 
be for their  survival ,  mainta in good health or may be for 
t ra in ing,  educat ing,  recreat ion,  earning,  rehabi l i tat ion, 
reconci l ia t ion,  and human treatment as a human being 
dur ing the stay in pr ison.  
 
3. The Const i tut ional  provis ions regard ing,  safeguarding the 
Human Rights of  pre-t r ia l  and under-t r ia l  pr isoners 
 
3.1 Rights of  Pre-Tr ia l  Pr isoner 
 
 Pre-t r ia l  pr isoners are the persons who are arrested or 
deta ined by pol ice author i ty,  subsequent to the 
registrat ion of  F. I .R.  The invest igat ion is in in i t ia l  stage,  i t  
includes the custody,  dur ing the per iod of  remand also. In 
other words,  i t  can be def ined as a pre-t r ia l  per iod,  is  a 
per iod which he is in the custody of  pol ice of f icer,  the 
process of  invest igat ion by the pol ice of f icer and in 
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addit ion to that ,  i t  is  pr ior  to order passed by the judic ia l  
custody or by competent  court .  This is a very crucia l 
per iod for the pr isoner,  because at  the f i rst  juncture the 
pr isoner’s r ights to f reedom and r ights to personal 
l ibert ies are curta i led by h is arrest.   
 
 The Indian pol ice system and judic ia l  system is inheri ted 
f rom Bri t ish ( judiciary) system. Pr ior to that in o ld Hindu 
laws, accused (pre-t r ia l  pr isoner) were a lso provided 
certa in r ights.  Same way under Musl im laws of  Shariyat  
the r ights have been provided to accused. Hence before 
switching over to const i tut ional  provis ions provid ing the 
r ights of  such pr isoners b ird-eye view on histor ical  aspect 
would be useful  at th is juncture.  
 
3.1.1 As per o ld Smrut is,  Puran and Sutra under Hindu legal  
System 
 
(A) About W itness24 
    KatyanSutra and In Manusmrut i ,  the accused or 
under-t r ia l  pr isoners are a l lowed, dur ing the 
interrogat ion of  wi tnesses,  so the concept of  
wi tnesses was al lowed and cross-examinat ion was 
al lowed at  that  t ime. An accused was al lowed to 
present h is own wi tness.  
 
(B) Right  to take the assistance of  experts.  
 There were no lawyers at  that  t ime, but  pre-t r ia l 
pr isoners were a l lowed to obtain the experts opin ion 
of  Smrut is and Purans.   
 
(C)  Right  to Appeal 
 I t  was a pract ice to del iver the just ice openly in Raj 
Sabha or in Raj Darbar,  in  presence of  publ ic,  but 
both Brahuspat i  and Katyan provides the provis ion 
for appeal and revis ion in case of  defect ive award or 
order.  
 
Kaut i lya(Chankya) was considered to be a great 
economist  and pol i t ic ian.  He has provided,  
 
Ïæ‹{ÝæxææÚæŠ²ÿæS² ¨¢LhÜU}æÝæÚæw²æ ™æÚ²„: ™„éô±àæç„ 
Ð‡ææï Î‡Ç:, ÜU}æüÜUæÚ²„æï çmxæé‡æ: l  
SƒæÝæ‹²y±¢ xæ}æ²„æïÇóæÐæÝ¢ ±æ L‹{„ÏÏæ‡‡æ±ç„Îü‡Ç: l  
ÐçÚRUïàæ²„ ©yÜUæï™²„æï ±æ }æŠ²}æS¨æã±ç„Îü‡Ç: l  
ŠÝS¨æã›:   ™æïÚÇæ}æçÚÜU}ææ²æü }æŠ²}æ: l  
¨¢LçmÜUæ}ææ²æü}æéœæ}æ: l l  
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R i g h t s  o f  A c c u s e d  u n d e r  I n d i a n  C o n s t i t u t i o n ,  1 9 8 4  E d i t i o n ,  p a g e  n o .  2 4 - 2 7 ,  A . N . C h a t u r v e d i  
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“ I f  an accused is arrested without  being informed about 
h is of fence by the ja i ler,  he wi l l  be l iable for the penalty. ”  
 
3.1.2 Rights of  Pre-t r ia l Pr isoners in Muslim Laws and Judic ia l  
System 
 
(1) Restr ict ion on Arbit rary Arrest  and Detent ion25 
 
 In  an of fence of  pr ima-facie case, the accused can 
be arrested and depending on the gravi ty of  the 
of fence,  he was al lowed to be f ree on bai l  
 
(2) Right  to get  bai l   
 
 Looking to the general  behaviour,  repet i t ion and 
opportuni ty of  the of fence,  the pre-t r ia l  pr isoner was 
al lowed to get  bai l .  
 
(3) Right  to t ransfer the case f rom one court  to another 
court .  
 
(4) Right  to engage a lawyer 
  
 Actual ly the present system of  engaging a lawyer 
has a deep roots in Is lamic legal system. Since 
those days the persons with legal  knowledge were 
help ing accused in capaci ty of  lawyer.  The word 
“Asi l  /  Muvakki l  and Vaki l ”  are a lso der ived f rom th is 
system which today are a lso used as s lang.  
 
(5) Right  to compromise  
 
 W ith the pr ior sanct ion of  Kaj i ,  for the petty or even 
in gr ievous of fences by making the payment of  
compensat ion of  loss,  to compromise was the r ight 
of  accused. Even to the extent  that  in  case of 
murder,  under the punishment method "Kisas" the 
compromise was possib le by making payment as a 
f ine,  to the fami ly members of  vict im. 
 
(6) Speedy Tr ia l  
 
 During the tenure of  Akbar in 1585, the special 
commit tee was formed for speedy t r ia l  
 
(7) Benef it  of  doubt 
 
 Whenever in proper case of  "Shuba",  i f  proper 
evidence is found for benef i t  of  doubt,  the accused 
was re leased immediate ly.  
                                                 
25 
 
I b i d ,  p p . 3 6 - 4 1 .  
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(8) Equal protect ion of  law 
 
 During the Mogul empire a l l  Hindus and 
Mohammedans were having equal r ights before the 
Law, for a l l  type of  cr iminal  cases.(Except the tenure 
of  Aurangzeb),  Hindu accused was not  provided the 
benef i t  of  "Kisas", but  Musl im were provided benef i t  
of  ‘K isas’ ,  and on payment of  compensat ion to the 
vict im, accused was al lowed to be re leased. 
 
(9) Right  to appeal 
 
 Right  to appeal was provided to the pre-t r ia l 
pr isoner whenever in case of  any new factual 
aspects or on presentat ion of  new evidence or error 
of  any factual  aspect  to the h igher court .  
 
(10) Accountabi l i ty of  the of fence 
 
 In case of  loot ,  thef t ,  the vict im was compensated 
f rom the Government t reasury for the loss incurred 
to h im.  The concept of  Vict imology was prevalent  on 
re levant t ime. 
 
3.1.3 Rights of  Pr isoners,  In Holy Bib le 
 
“Be honest  and just ,  when you make decis ions in legal  
cases;  do not show favor i t ism to the poor or fear the r ich. 
Do not  spread l ies about anyone, and when someone is on 
t r ia l  for h is l i fe . ”26  
 
“At  that  t ime I  instructed them, l is ten to the d isputes that 
come up among your people.  Judge every d ispute fa ir ly,  
whether i t  concerns only your own people or involves 
fore igners who l ive among you. Show no part ia l i ty in  your 
decis ions;  judge everyone on the same basis,  no matter 
who he is.  Do not  be af ra id of  anyone, for the decis ions 
you make come f rom God. I f  any case is too d if f icu l t  for 
you,  br ing i t  to me, and I  wi l l  decide i t . ”27  
 
“ I t  may be that  some cases wi l l  be too d if f icu l t  for the 
local  judge to decide,  such as certain cases of  property 
r ights or of  bodi ly in jury or those cases that  involve a 
d ist inct ion between murder and manslaughter.  When th is 
happens, go to the one place of  worship chosen by the 
LORD your god and present your case to the levi t ica l  
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H o l y  B i b l e ,  L E V I T I C U S  1 9 - 1 5 ,  1 6  
27 
 
I b i d  , D E U T E R O N O M Y   1 - 1 6 ,  1 7  
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priests and to the judge who is in of f ic ia l  at  that  t ime, and 
let  them decide the case.  They wi l l  give their  decis ion, 
and you are to do exact ly as they te l l  you.  Accept their  
verdict  and fo l low their  instruct ions in very detai l . ”28  
 
In  the modern prevalent  judic iary system, when a court  is  
l ike ly to hear a case of  a person, known to i t  or where 
court  feels that  i t  cannot provide impart ia l  just ice or where 
there is l ike l ihood of  some al legat ion against i t ,  in such 
cases that  court  transfer the ent i re proceedings of  such 
case to some other court  saying "Not Before Me",  roots of  
th is pr incip le l ie in the Holy Bib le.  
 
One witness is not enough to convict  a man of  a cr ime; at 
least  two witnesses are necessary to prove that  a man is 
gui l ty. 29  
 
The judges wi l l  invest igate the case thoroughly;  and if  the 
man has made a fa lse accusat ion against h is fe l low 
Israel i te,  he is to receive the punishment the accused man 
would have received.  In th is way you wi l l  get  r id  of  th is 
evi l . 30 Recent ly the Parl iament has amended the Criminal 
Procedure Code 31 regarding witnesses by making 
str ingent provis ion.  Accordingly i f  a witness turns host i le 
or gives a fa lse test imony he wi l l  be punishable up to two 
years imprisonment.  We f ind s imi lar provis ion in the Holy 
Bib le,  which c lear ly state to punish such a witness by the 
punishment equivalent  to punishment which he intended 
for an innocent person. Thus,  the wi tnesses are required 
to be t ruthfu l .  
  
However,  he may be put  to death only i f  two or more 
witnesses test i fy against  h im; he is not  to be put  to death 
i f  there is only one witness.”32  
 
“ I f  a man accidental ly k i l ls  someone who is not  h is enemy, 
he may escape to any of  these ci t ies and be safe.  For 
example,  i f  two men go into the forest  together to cut 
wood and if ,  as one of  them is chopping down a t ree,  the 
head of  the axe comes of f  the handle and ki l ls  the other; 
he can run to one of  those three ci t ies and be safe.”33  
 
An unintent ional ly commit ted cr iminal act  was regarded as 
an innocent act .  
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I b i d  ,  D E U T E R O N O M Y  1 7  :  8  t o  1 1  
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I b i d , D E U T E R O N O M Y  1 9 - 1 5  
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I b i d  a t  p p . 1 8 - 1 9  
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C r i m i n a l  L a w  A m e n d m e n t  ( 2 0 0 5 )  A c t .  
32  S u p r a  n o t e  2 6 ,  D E U T E R O N O M Y  1 7 - 6  
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I b i d , D E U T E R O N O M Y  1 9 - 4 , 5  
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Indian Criminal  law also requires 
  
(1)  Cr iminal  Intent ion (mens rea),  and  
 
(2)  Prohib i ted Act (actus rea) both as essent ial  
e lements of  a cr ime. The Holy Bib le excused a 
ser ious act  l ike causing death which was commit ted 
without  cr iminal  in tent ion.   Thus the roots and 
source of  essent ia l  e lements of  modern cr iminal 
laws are descr ibed in the Holy Bib le.  
 
3.2 Indian Legal System 
 
 Under Indian Criminal  Procedure Code, 1973 which were 
of ten been enacted ref i l led dur ing years 1861, 1872, 
1882, 1898, Indian Evidence Act,  1872 which were major 
of  these r ights can be enl isted as under:-  
 
 3.2.1 Presumpt ion about innocence. 
 
 3.2.2 Protect ion against arb i t rary arrest .  
 
 3.2.3 Right  to know the grounds of  arrest .  
 
 3.2.4 Right  to engage Lawyer.  
 
 3.2.5 Right  to be produced before the Magistrate.  
 
 3.2.6 Right  to be re leased, i f  not produced before the      
             Magistrate.   
 
 3.2.7 Right  of  Communicat ion.  
 
 3.2.8 Right  to Speedy Tria l .  
 
 3.2.9 Right  to fa ir  & open t r ia l .  
 
 3.2.10Right  to speedy just ice.  
 
 3 .2.11Right  to bai l .  
 
 Provis ions for the pre-t r ia l  pr isoners under Criminal  
Procedure Code, Indian Evidence Act ,  Indian Const i tut ion 
and provis ions of  United Nat ions.  
 
  Guidel ines for the pre-t r ia l  pr isoners are as under:-  
 
3.2.1 Presumpt ion about innocence. 
 
The doctr ine of  presumpt ion of  innocence is very pr imary,  
basic,  and important  cardinal doctr ine of  Human Rights 
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Law. I t  is  appl icable to pre-t r ia l  pr isoners only.  These 
doctr ine is useful as compared to af fected pr isoners or 
under-t r ia l  pr isoners because in both cases some 
substance of  cr ime has been proved by way of  charge-
sheet by pol ice of f icers or charge-sheet by judic iary or 
verdict  of  punishment by competent  court  in respect ive 
case.  
 
Art ic le 10(2) (A) of  Internat ional  Covenants on Civi l  and 
Pol i t ica l  Rights very c lear ly provides,  to provide the 
separate t reatment to their  appropriate status.34 I t  
emphasise the burden of  proof  on the prosecut ion and 
paral le l ly the benef i t  of  doubt to be avai led by accused.  
 
Thus no gui l t  can be presumed against  the accused unt i l  
the charge levied against  h im has been proved beyond 
reasonable doubt35  
 
The pr incip le of  presumpt ion of  innocence found place in 
Art ic le 11(1)36 o f  the Universal  Declarat ion,  Art ic le 14(2)37 
of  the Covenant and Rule 84(2)38 of  the Standard Minimum 
Rules.  Since pretr ia l  deta inees are presumed innocent yet  
the Law enforcement agencies may impose such 
condit ions and restr ict ions on them so as to ensure their 
appearance at  tr ia l ,  prevent their  in terference with  
evidence, and prevent further commission of  cr imes. They 
may also impose such other restr ict ions which are found 
necessary to mainta in order and securi ty at  the p lace of  
detent ion.  
 
The pr incip le that the accused person is presumed to be 
innocent t i l l  h is gu i l t  is  proved beyond reasonable doubt is 
of  great  importance in the administrat ion of  cr iminal 
Just ice.39  Every cr iminal  t r ia l  begins with the presumpt ion 
of  innocence in favour of  the accused; and the provis ions 
of  the Criminal  Procedure Code are so f ramed that a 
cr iminal  t r ia l  should begin with and be throughout 
governing by th is essent ia l  presumpt ion.40 The burden of  
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 A r t i c l e  4 3  o f  t h e  y e a r  b o o k  o f  I n t e r n a t i o n a l  L a w  C o m m i s s i o n :  " A  p e r s o n  s h a l l  b e  p r e s u m e d  
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proving the gui l t  of  the accused is upon the prosecut ion 
and unless i t  re l ieves i tsel f  of  that  burden, the court  
cannot record a f inding of  the gui l t  of  the accused.41 
 
However,  there is a lways a danger to the excessive 
devot ion to the ru le of  presumpt ion of  innocence. Just ice 
Krishna Iyer said in the case of  Talab Haj i  Hussain v.  
Madhukar Purushotam Mondkar.42  
 
"The cherished pr incip le or golden thread of  proof  beyond 
reasonable doubt which runs through the web of  our law 
should not  be stretched morbid ly to embrace every hunch, 
hesi tancy and degree of  doubt.  The excessive sol ic i tude 
ref lected in the at t i tude that  a thousand gui l ty men go out 
but  one innocent martyr shal l  not  suf fer is  a fa lse 
d i lemma. Only reasonable doubts belong to the accused, 
other wise any pract ical  system of  Just ice wi l l  then breaks 
down and lose credib i l i ty wi th the community.”  
 
In Kal i  Ram v.  State of  H.P.43 the Supreme Court 
reemphasized the importance of  the pr incip le of  
presumpt ion of  innocence as under:  
 
" I t  is  no doubt true that  wrongful acquit ta ls are 
undesirable and shake the conf idence of  the people 
in the Judic ia l  system much worse,  however,  is  the 
consequences of the convict ion of  an innocent 
person are far more ser ious and i ts reverberat ions 
cannot but  be fe l t  in  a c ivi l ized society."  
 
3.2.2 Protect ion against arb i t rary arrest  
 
Arrest  is  such a severe penal act ion of  the state,  which 
automat ical ly and immediate ly deprives accused’s  
personal l ibert ies and f reedoms.  Indian Const i tut ion has 
provided ample protect ion against  arb i t rary arrest  or 
i l legal  detent ion under Art ic le 21 as (no person shal l  be 
deprived of  h is l i fe or personal l iberty except according to 
procedure established by law).  Art ic le 22 also 
supplements certain procedural  safeguards against  such 
type of  arb i t rary arrest  or detent ion.  
 
Art ic le 22 was ini t ia l ly taken to be the only safeguard 
against  the legis lature in respect of  laws re lat ing to 
deprivat ion of  l i fe  and l iberty protected by Art ic le 21.44 In  
the Const i tuent  Assembly,  Dr.  Ambedkar a lso c laimed 
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Art ic le 22 compensat ion for loss of  "due process" from 
Art ic le 21, But  the posi t ion of  Art ic le 21,  underwent a sea 
change since Maneka Gandhi v.  Union of  India45 where 
val id i ty of  several  Sect ions of  the TADA was tested in the 
l ight  of  Art ic le 21.  Now Art ic le 21 i tself  has become an 
almost inexhaustib le source of restra int upon the 
legis lature.  Consequent ly,  the re lat ionship between 
Art ic les 21 and 22 has drast ical ly changed, rather 
reversed. But now the matters on which Art ic le 22,  is  
s i lent  draw their  contents f rom Art ic le 2146  
 
The r ights can be enumerated as under:-  
 
(1) Right  to know the grounds of  arrest .  
 
(2) Right  to consult  a Lawyer.  
 
(3) Right  to Legal Aid. 
 
(4) Right  to be produced before the nearest 
 Magistrate.  
 
(5) Right  to be re leased, i f  he is not produced  before 
 Magistrate with in twenty-four hours.  
 
(6) Right  of  communicat ion with f r iends,  fami ly 
 members  etc.  
 
(7) Right  to speedy t r ia l .  
 
3.2.3 Right  to know the grounds of  arrest  
 
 Every pre-t r ia l  p r isoner must be informed about the 
reasons of  arrest,  so that  he can just i fy h is act ion or 
omission whether he is real ly a gui l ty of  a l legat ion made 
by the pol ice author i ty and simultaneously he can prepare 
h imself  for self -defense and necessary act ion for get t ing 
the re lease i .e. to get  the bai l ,  means accused should 
know the reasons of  arrest so that  he can evaluate act ion 
of  author i ty that  the reasons and grounds were val id  or 
inval id or f l imsy or sol id.  Art ic le 9 (2) of  the Covenants of  
Civ i l  and Pol i t ica l Rights c lear ly provides that   "any one 
who is arrested shal l  be informed at  the t ime of  arrest ,  of  
the reasons for h is arrest  and shal l  be prompt ly informed 
of  any charges against  h im."  
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 A covenant of  Civi l  and Pol i t ica l  Rights contemplates two 
di f ferent  stages for the pre-t r ia l  pr isoners to know about 
grounds of  arrest  against  h im as under:-  
 
 (a) Reasons of  arrest  at  the t ime of  arrest  by the 
 pol ice author i t ies.  
 
 (b) The charges f ramed by pol ice author i ty 
 subsequent to invest igat ion and charges f ramed by 
 judic iary too.  
 
 The basic mot ive of  these not ices at  d i f ferent  juncture of  
proceedings is that  to avai l  an opportuni ty to accused 
person to c lar i fy the mistake or misunderstanding of  
arrest ing author i ty to prove his innocence. Moreover he 
can inform the facts to the lawyer and can prepare the 
l ine of  act ion for h is re lease on bai l .  
 
 The Human Right  Commit tee has interpreted th is 
requirement of  Art ic le 9(2) of  the Covenant inter-a l ia as 
fo l lows47   
 
 " . . . . . . .  the r ight  to be informed of  the charge "prompt ly" 
requires that  informat ion is given in the manner descr ibed 
as soon as the charge is f i rst  made by a competent 
author i ty. . .  th is r ight  must ar ise when in course of  an 
invest igat ion a court  or an author i ty of  the prosecution 
decides to take procedural  steps against  a person 
suspected of  a cr ime or publ ic i ty names him as such. . . . . "  
 
 Pr incip le 1048 of  the Princip les on Detent ion re i terates the 
pr incip les la id down in Art ic le 9(2) of  the Covenant, 
Pr incip le 13 provides that  any person shal l ,  at  the moment 
of  arrest  and at the commencement of  detent ion or 
imprisonment,  or prompt ly thereaf ter,  be provided by the 
author i ty responsib le for h is arrest ,  detent ion or 
imprisonment,  respect ively with necessary information 
r ights."  
 
 The not if icat ion requirement is a lso emphasised in the 
European Convent ion of  Human Rights.  According to 
Art ic le 5(2) of  the Convent ion anyone who is arrested 
must be " informed prompt ly" ,  in  a language which he 
understands,  of  the reasons for h is arrest  and of  any 
charge against  h im".  The European Commission has held 
that  the person must be " informed suf f ic ient ly about the 
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facts and the evidence which are proposed to be 
foundat ion of  a decis ion to detain h im".  
 
 Under Art ic le 6(3) (a) of  the European Convent ion, an 
accused person must be informed of  the "nature"  and 
"cause" of  the accusat ion against  him. The term "cause" 
used in the Convent ion refers to the mater ia l  facts which 
form the basis of  the accusat ion.  
 
 The nature of  the accusat ion,  however,  denotes the legal  
character or c lassif icat ion of  the mater ia l  facts.49  
 
  The norms and standards re lat ing to not i f icat ion can serve 
their  purpose only when not if icat ion is made in a language 
which the arrested person understands.  
 
 Art ic le 22 (1) of  the Indian Const i tut ion lays down that,  no 
person who is arrested shal l  be detained in custody 
without  being informed as soon as may be,  of  the grounds 
for such arrest .  An arrest  or detent ion wi l l  be i l legal ,  i f  the 
arrested person has not  been communicated grounds of 
h is arrest .  Analogous provis ions are contained in Section 
50 of  the Criminal  Procedure Code. 
 
 The sect ion provides two th ings,  namely:  
 
( i )  The person arrested without  warrant  should 
 immediate ly be  in t imated the fu l l  part icu lars of  the 
 of fence and grounds for such arrest;  and 
 
 ( i i )  In the case of  bai lable of fence, he should be 
informed,  
 
 (a)  That he is ent i t led to be re leased on bai l  and  
 
(b)  That  he  may  arrange for suret ies on his behalf .  
This  requirement is not  d ispensed with,  i f  he is 
admitted to bai l .  
 
 Hence Mul ler v.  Superintendent Presidency Jai l ,  Calcut ta, 
28 but  of  course when a person is arrested clause (1) and 
(2) of  Art ic le 22 ensure for the fo l lowing r ights : -  
 
 (1) Right  to be informed about the grounds of  arrest  
 
 (2) Right  to engage advocate of  own choice for 
 consultat ion and defense 
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(3) Right  to be produced before the Magistrate  wi th in 
24 hours 
 
(4) Freedom f rom detent ion beyond the said per iod 
except with in proper order of  Magistrate 
  
 (5) Right  to be re leased f rom detent ion  
 
 In the case of  D.K.Basu v.  State of  West Bengal50 
fo l lowing guidel ines are given to be fo l lowed in cases of  
arrest  or detent ion by the concerned Authori ty: -  
 
(1) The pol ice personnel carrying out the arrest  and 
handl ing the interrogat ion of  the arrestee should 
bear accurate,  vis ib le and clear ident if icat ion and 
nametags with their  designat ions.  The part iculars of  
a l l  such pol ice personnel who handle interrogat ion of  
the arrestee must be recorded in a register.   
 
(2) That    the   pol ice of f icer carrying out  the arrest  of  
the arrestee shal l  prepare a memo of  arrest at the 
t ime of  arrest  and such memo shal l  be attested by at  
least  one witness, who may be ei ther a member of  
the fami ly of  the arrestee or a respectable person of  
the local i ty f rom where the arrest  is  made. I t  shal l  
a lso be countersigned by the arrestee and shal l  
contain the t ime and date of  arrest .   
 
(3) A  person who has been arrested or deta ined and is 
being held in custody in a pol ice stat ion or 
interrogat ion centre or other lock-up,  shal l  be 
ent i t led to have one f r iend or re lat ive or other 
person known to h im or having interest  in  h is welfare 
being informed, as soon as pract icable,  that  he has 
been arrested and is being detained at  the part icular 
p lace, unless the at test ing witness of  the memo of  
arrest  is  h imself  such a f r iend or a re lat ive of  the 
arrestee.  
 
(4) The  t ime, p lace of  arrest  and venue of  custody of  
an arrestee must be not i f ied by the pol ice where the 
next  f r iend or re lat ive of  the arrestee l ives outside 
the d istr ic t  or and through the Legal Aid 
Organizat ion in the Distr ict  and the pol ice stat ion of  
the area concerned te legraphical ly wi th in a per iod of  
8 to 12 hours af ter the arrest .  
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(5) The  person  arrested must be made aware of  th is 
r ight  to have someone informed of  h is arrest  or 
detent ion as soon as he is put  under arrest  or is 
deta ined.  
 
(6) An entry must be made in the d iary at  the p lace of 
detent ion regarding the arrest  of  the person which 
shal l  a lso d isclose the name of  the next  f r iend of  the 
person who has been informed of  the arrest  and the 
names and part iculars of  the pol ice of f ic ia ls in 
whose custody the arrestee is.  
 
(7) The arrestee should,  where he so requests,  be a lso 
examined at  the t ime of  h is arrest and major and 
minor in jur ies,  i f  any,  present on h is/her body,  must 
be recorded at  that  t ime. The " inspect ion Memo" 
must be s igned both by the arrestee and the pol ice 
of f icer carrying out  the arrest and i ts copy provided 
to the arrestee.  
 
(8) The arrestee should be subjected to medical 
examinat ion by a t ra ined doctor every 48 hours 
dur ing h is detent ion in custody by a doctor on the 
panel of  approved doctors appointed by Director,  
Health Services of  the concerned State or Union 
Terr i tory,  Director ,  Health Services should prepare 
such a panel for a l l  Tehsi ls and Distr icts as wel l .   
 
(9) Copies of  a l l  the documents including the memo of 
arrest ,  referred to above, should  be sent  to the 
Magistrate for h is record.   
 
(10) The  arrestee  may  be permit ted  to  meet  h is 
lawyer dur ing   in terrogat ion,    though   not 
throughout the interrogat ion.  
 
(11) A pol ice contro l  room should be provided at   a l l  
d ist r ic t  and State headquarters,  where informat ion 
regarding the arrest  and the p lace of  custody of  the 
arrestee shal l  be communicated by the of f icer 
causing the arrest,  wi th in 12 hours of  ef fect ing the 
arrest  and at  the pol ice contro l  room i t  should be 
displayed on a conspicuous pol ice board.  
 
3.2.4 Right  to engage Lawyer 
 
The Covenant of  Civ i l  and Pol i t ica l  Right  1969, recognise 
the r ight  to access to a counsel in connect ion with the 
r ight  to a fa ir  t r ial  against  the determinat ion of  cr iminal  
charge against  the pre-t r ia l  pr isoner, vide Art ic le 14 Para 
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3. Here i t  is  presumpt ion that  every pre-t r ia l  pr isoner may 
not  be aware of  legal  provis ions or the nature of  act or 
of fence done by h im thus to provide him the sound 
knowledge of  legal  technical i t ies,  the help of  legal  expert 
is  a condit ion precedent  to save such person and to 
prepare the grounds for saving him f rom the wrongful 
convict ion.  Thus legal  counsel services of  legal  counsel 
are an ear l iest  opportuni ty subsequent to the detent ion for 
the protect ion of  Human Rights of  pre-t r ia l  pr isoners.  The 
non-avai labi l i ty of  an advocate may lead the whole matter 
in  wrong direct ion as may be predetermined by the pol ice 
author i ty against  the accused. Moreover i t  is  a lso 
essent ia l  that  the accused may be made conscious pr ior  
to give any statement or in terrogat ion or precise 
conversat ion under the pressure of  pol ice author i ty 
wrongful ly.  Art ic le 14 of  the Covenant provides a 
competent  counsel who must be wel l -qual i f ied and 
experienced to represent the matter of  accused in proper 
manner.51   
 
The Human Right  Commit tee has held that,  whi le Art ic le 
14(3) (d) of  the Covenant does not  guarantee a r ight  to 
choose one's own appointed counsel,  i t  does require for 
the State to ensure that  appointed counsel provides 
ef fect ive representat ion for the accused. 
 
A pre-t r ia l  deta inee is not  only ent i t led to have the 
assistance of  a legal  counsel,  but  also have the r ight to 
be informed of  th is r ight  by the competent author i ty 
prompt ly af ter arrest .  I t  is  the responsib i l i ty of  the 
Government to provide reasonable faci l i ty for exercis ing 
i t .  I f  a  deta ined person does not  have a legal  counsel of  
h is own choice,  he is ent i t led to have a legal  counsel 
assigned to h im by a Judic ia l  or other author i ty in a l l  
cases where the interest  of  Just ice so requires and 
without  payment by h im, i f  he does not  have suf f ic ient 
means to pay.52  
 
Rule 93 of  the Standard Minimum Rules recognises the 
ent i t lement of  an Under t r ia l  pr isoner to apply for f ree 
legal  a id where such aid is defense and to prepare and 
hand over to h im conf ident ia l  instruct ions. For these 
purposes,  he shal l ,  i f  he so desires,  be suppl ied with 
wri t ing mater ia l .  Interviews between the pr isoner and his 
legal  adviser may be with in s ight ,  but  not  wi th in the 
hearing of  a pol ice or inst i tut ion of f ic ia l .  
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Princip les on Lawyers53 further strengthened the above 
ment ioned standards by recognizing a number of  
safeguards as under:  
 
First ,  Governments shal l  ensure the provis ion of  suf f ic ient 
funding and other resources for legal  services to the poor 
and, as necessary,  to other d isadvantaged persons. 
Professional  associat ions of  lawyers shal l  co-operate in 
the organizat ion and provis ion of  services,  faci l i t ies and 
other resources.54   
 
Secondly,  Governments and profession associat ions of  
lawyers shal l  promote programme to inform the publ ic 
about their  r ights and dut ies under the law and the 
important  ro le of  lawyers in protect ing their  fundamental  
f reedoms. Specia l  at tent ion should be given to assist ing 
the poor and other d isadvantaged persons so as to enable 
them to assert  their  r ights and where necessary cal l  upon 
the assistance of  lawyers.  
 
Third ly,  Governments shal l  ensure that  a l l  persons are 
immediate ly informed by the competent  author i ty of  their 
r ight  to be assisted by a lawyer of  their  own choice upon 
arrest  or detent ion or when charged with a cr iminal 
of fence.  
 
Fourth ly,  any such person who do not  have a lawyer shal l  
in  a l l  cases in which the interests of  just ice so require, be 
ent i t led to have a lawyer of  experience and competence 
commensurate with the nature of  the of fence assigned to 
them in order to provide ef fect ive legal  assistance without 
payment by them i f  they lack suf f ic ient  means to pay for 
the services.  
  
Fi f th ly,  Governments shal l  further ensure that  a l l  persons 
arrested or deta ined with or wi thout  cr iminal  charge,  shal l  
have prompt access to a lawyer,  and in any case not  late 
than forty-e ight  hours f rom the t ime of  arrest  or detent ion.  
 
Sixth ly,  a l l  arrested,  deta ined or imprisoned persons shal l  
be provided with adequate opportuni t ies,  t ime and 
faci l i t ies to be vis i ted by and to communicate and consult  
wi th a lawyer,  wi thout  delay,  in tercept ion of  censorship 
and in fu l l  conf ident ia l i ty.  Such consultat ions may be 
with in s ight ,  but  not  wi th in the hearing of  law enforcement 
of f ic ia ls.  
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Eighthly,  Governments shal l  ensure that  lawyers (a) are 
able to perform al l  of  their  professional  funct ions without 
int imidat ion,  h indrance, harassment or improper 
interference; (b) are able to t ravel  and to consult  wi th  
their  c l ients f reely both with their  own country and abroad; 
and (c) shal l  not  suf fer,  or be threatened with,  prosecut ion 
or administrat ive,  economic or other sanct ions for any 
act ion taken in accordance with recognized professional 
dut ies, standards and eth ics.  
 
And f inal ly,  i t  is  the duty of  the competent  author i t ies to 
ensure lawyers access to appropriate informat ion,  f i les 
and documents in their  possession or contro l  in  suf f ic ient  
t ime to enable lawyers to provide ef fect ive legal  
assistance to their  c l ients.  Such access should be 
provided at  the ear l iest  appropriate t ime. 
 
Neither the Art ic le 22,  guarantees any absolute r ight to 
provide a lawyer by the State55 nor does the c lause confer 
any r ight  to engage a lawyer who is much competent to 
represent the accused. The r ight  guaranteed is only to 
have the 'opportuni ty '  to engage a competent  legal  
pract i t ioner of  h is choice.  I t  has been further held that  th is 
r ight  to counsel is  not  l imited only to the persons arrested 
but  can be avai led of  by any person who is in danger of  
losing h is personal l iberty.  
 
The Criminal  Procedure Code has specif ica l ly recognized 
the r ight  to be defended by a p leader of  h is choice.  
Sect ion 303 contemplates that  the accused should not 
only be at  l iberty to be defended by a p leader at  the t ime 
the proceedings are actual ly going on,  but  a lso impl ies 
that  he should have a reasonable opportuni ty,  i f  in 
custody,  of  get t ing into communicat ion with h is legal  
advisor for the purpose of  h is defense56   
  
I t  is  wel l  set t led that  the r ight  to consult  a lawyer for the 
purpose of  defense begins f rom the t ime of  arrest  of  the 
accused person.57 The accused must therefore get  
reasonable opportuni ty to communicate with the lawyer 
whi le in pol ice custody.  The consultat ions can be with in 
the presence of  the pol ice but i t  would be unreasonable 
and unjust  to have them with in the hearing of  the pol ice.58 
According to Sect ion 126 of  the Indian Evidence Act,  1872 
                                                 
55 
 
M o t i  B a i  v .  S t a t e ,  A I R  1 9 5 4  R a j a s t h a n ,  2 4 1  
56 
 
K a i l a s h  N a t h  V  E m p e r o r ,  A I R  1 9 4 7  A I I  4 3 6  a t  4 3 8  ;  H a n s r a j  v .  S t a t e ,  A I R  1 9 5 6  A I I .  6 4 1  a t  6 4 3 .  
57 
 
( 1 9 9 5 )  2  S C R  a t  2 4 3  
58 
 
A m o l a k  R a v  V  E m p e r o r ,  3 2  C r i .  L . J . ,  1 0 2 2  a t  1 0 2 3 ;  S u n d e r  S i n g h  V  E m p e r o r ,  3 2  C r i .  L . J . ,  3 3 9  a t  
3 4 1 .  
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the communicat ion between the accused and his lawyer 
under the c ircumstance are pr ivi leged and conf ident ia l .  
 
I t  is  to be noted that  Sect ion 303 does not  confer a r ight  
on the accused person to be provided with a lawyer by the 
State or by the pol ice or the Magistrate.  That is  a 
pr ivi lege given to the accused person and i t  is  h is duty to 
ask for a lawyer,  i f  he wants to engage one, or to engage 
one himself ,  or get  h is re lat ions to engage one for h im. 
The only duty cast  on the Magistrate is to af ford h im the 
necessary opportuni ty.  
 
Thus,  an accused who have r ight  to consult  a legal  
advisor of  h is choice,  as soon as he is arrested and who 
have an interview with the lawyer out  of  the hearing of 
pol ice.  
 
Right  to Legal Assistance 
 
To provide the legal  assistance was a basic provis ion 
recognized by Indian Const i tut ion as fundamental r ight 
and specia l ly in  recent year i t  is  accepted under the 
Art ic le 21 subsequent to the Supreme Court  judgment in 
Hussainara Khatoon v.  Home Secretary,  State of  Bihar.59 
Before th is development Criminal  Procedure Code, Rule 
304 had only a sect ion which was at  the rescue of  
accused.  
  
Sect ion 304 reads as under:  
 
“Where in t r ia l  before the Court of  Session,  the accused is 
not  represented by a p leader,  and where the accused has 
not  suf f ic ient means to engage a p leader the court  shal l  
assign a p leader for h is defense at the expense of  the 
State.”  
 
Because of  worldwide revolut ion in legal  f ie ld specif ica l ly,  
in  Br i ta in and United State of  America,  for provid ing f ree 
legal  a id to poor and needy people,  by act ive  
recommendat ions of  certa in NGO’s, Bombay Legal Aid 
Commit tee,  and judic ia l  act ivism, Centra l  Government 
f inal ly enacted the Legal Services Author i t ies Act ,  1987, 
to help poor c i t izens of  India to make them able to have 
f ree legal  a id and advice.   Present ly at  a l l  Distr ict  and 
Taluka level  the format ion of  such committees is done and 
they are work ing to help the accused absolute ly f ree of  
cost  for the fu lf i l lment of  th is basic r ight  to get  f ree legal  
                                                 
59  H u s s a i n a r a  K h a t o o n  V  H o m e  S e c r e t a r y ,  S t a t e  o f  B i h a r  ( 1 9 8 0 )  1  S C C  a n d  D e l h i  D o m e s t i c  W o r k i n g  
W o m e n ' s  F o r u m  V  U n i o n  o f  I n d i a  ( 1 9 9 5 )  1  S C C  1 4  c a s e s .  
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aid.  In i t ia l ly U/s.  304 of  Criminal Procedure Code the 
accused was al lowed to engage the counsel of  h is choice. 
Expenditure was borne by the accused. In a case of  
accused, pet i t ioner who was convicted for var ious 
of fences and was in custody for a per iod of  one and half  
year,  no services of  counsel was provided to h im at  the 
cost  of  state and it  was held that  i t  was a case of  severe 
i l legal i ty and the court  a l lowed the revis ion appl icat ion 
seeking the modif icat ion of  sentence by the per iod a lready 
undergone instead of  order ing f resh tr ia l .60  
 
Paral le l ly,  in  case of  Haryana v.  Ram Diya 61  the counsel 
was absent who was appointed by the Court  for the 
accused at  the t ime of  hearing and the matter was 
disposed of  wi thout  hearing h im. The Apex Court 
remanded the matter for f resh hearing.   
 
In  another case of  Iyron Naznath v.  State of  Maharashtra62  
i t  was held that  dur ing the t r ia l  the legal  a id had not  been 
provided to the accused hence t r ial  was considered as 
i l legal .  
 
Supreme Court  has made the fo l lowing observat ions63 : -  
 
"We f ind nook gui ld and refuse specia l  leave.  Even so, we 
are d isturbed, having a look at  the proceedings in th is 
case,  that  the Sessions Judges do not  view with reason to 
d isagree with the f inding suf f ic ient  ser iousness the need 
to appoint  State counsel for undefended accused in grave 
cases.  Indigence should never be a ground for denying 
fa ir  t ra i l  or equal just ice. Therefore,  part icular at tent ion 
should be paid to appoint competent  advocates equal to 
handing the complex cases,  not  patronizing gestures to 
law entrants to the Bar.  Suf f ic ient t ime and complete 
papers should a lso be made avai lable,  so that the 
advocate chosen may serve the cause of  just ice with a l l  
the abi l i ty at  h is command."  
 
The Supreme Court  in  Hussainara Khatoon's case 
elevated the r ight  to legal  a id to the status of  fundamental 
r ight  impl ic i t  in  Art ic le 21 of  the Const i tut ion.  In the 
instance case the Supreme Court  observed64  
 
"The r ight  to f ree legal  services is,  therefore,  c lear ly an 
essent ia l  ingredient  of  " reasonable,  fa ir  and just '  
procedure for a person accused of  an of fence and i t  must 
be held impl ic i t  in the guarantee of  Art ic le 21.  This is a 
                                                 
60  M o o l c h a n d  V  S t a t e ,  1 9 9 0  C r i .  L . J .  6 8 2  ( D e l . )  
61  1 9 9 0  C r i . L . J .  1 3 2 7  ( S  C )  
62  1 9 8 9  C r i .  L . J .  1 2 3  ( B o m . )  
63  R a n c h o d  M a t h u  W a s a w a  V  S t a t e  o f  G u j a r a t  ( 1 9 7 4 )  3  S C C  5 8 1  
64  S u p r a  n o t e  5 9 ,  S t a t e  o f  M a h a r a s h t r a  V  M a n u b h a i  P r a g j i  V a s i ,  A I R  1 9 9 6  S C  1  
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Const i tut ional  r ight  of  every accused person who is 
unable to engage a lawyer and secure legal  services on 
account of  reasons such as poverty,  indigence or 
incommunicable s i tuat ion and the State is under a 
mandate to provide a lawyer to an accused person if  the 
c ircumstances of  the case and the needs of  just ice so 
required,  provided of  course the accused person does not 
object  to the provis ion of  such lawyer."  
 
In  addi t ion to that  in  wel l -known case of  Khatr i  v.  State of  
Bihar65,  i t  was held by the Supreme Court  that because of  
shortage of  funds or administrat ive inabi l i t ies the state 
cannot escape f rom provid ing f ree legal  a id to the 
accused.  I t  is  a Const i tut ional  obl igat ion of  state to 
provide f ree legal  a id.   
 
Hon'ble Mr.  Just ice Bhagwat i  and Sen, JJ.  had observed 
in case of  Khatr i  v.  State of  Bihar that : -  
 
“The Magistrate or the Sessions Judge before whom the 
accused appears must be held to be under an obl igat ion 
to inform the accused that  i f  he is unable to engage the 
services of  a lawyer on account of  f ree legal  services at 
the cost  of  the State,  unless he is not  wi l l ing to take 
advantage of  the f ree legal  services provided by the 
State."  
 
In  recent decis ion in Delh i  Domest ic Working Women's 
Forum v.  Union of  India66,  the Supreme Court  deal ing wi th 
the problem of  legal  representat ion in sexual assault  
cases held:  
 
" I t  is  important  to have someone who is wel l -acquainted 
with the cr iminal  just ice system. The ro le of  the vict im's 
advocate would not  only be to expla in to the vict im the 
nature of  the proceedings,  to prepare her for the case and 
to assist her in the pol ice stat ion and in court but to 
provide her with guidance as to how she might  obta in help 
of  a d if ferent  nature f rom other agencies,  for example,  
mind counsel ing or medical  assistance."  
 
The Supreme Court  further observed67: -   
 
"The pol ice should be under a duty to inform the vict ims of  
her r ight  to representat ion before any quest ions were 
asked to her. . .  A l is t  of  advocates wi l l ing to act  in  these 
cases should be kept  at  the pol ice stat ion for vict ims who 
did not  have a part icular lawyer in  mind or whose own 
lawyer was unavai lable."  
                                                 
65   S u k h  D a s  V  U n i o n  T e r r i t o r y  o f  A r u n c h a l  P r a d e s h ,  ( 1 9 8 6 )  2  S C C  4 0 1  
66  ( 1 9 9 5 )  1  S C C  1 4  
67  I b i d  
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3 .2.5 Right  to be produced before the Magistrate 
 
The l iabi l i ty is  imposed on pol ice author i ty vide Para 3 
Art ic le 9 of  the Covenant on c ivi l  and pol i t ica l  r ight  to 
produce an arrested or deta ined person very prompt ly 
before the judic ia l of f icer.  The basic mot ive behind th is 
second act ion (af ter the f i rst  act ion of  arrest  by the pol ice 
author i ty)  of  producing an accused before the Magistrate 
is of  ver i f icat ion and just i f icat ion of  the f i rst  act ion of  
arrest  done by the pol ice author i ty.  In i t ia l ly th is pr incip le 
is recognized in cr iminal  jur isprudence but  to safeguard 
the Human Rights of  accused th is has been categorical ly 
redef ined enforced for the protect ion of  Human Rights of  
accused by the law. In other words i t  is  judic ia l  review of  
the pol ice act ion which is an independent author i ty to 
decide the act ion of  pol ice of f icer of  arrest was just  and 
fa ir  or i l legal  and arbi t rary.  The said pr incip le vide Art ic le 
9 (3) of  th is Covenant is a lso embodied vide Art ic le 5 (3) 
of  European Convent ion.68  
 
"Any form of  detent ion or imprisonment and al l  measures 
af fect ing the Human Rights of  a person under any form of  
detent ion or imprisonment shal l  be ordered by,  or be 
subject  to the ef fect ive contro l  of ,  a judic ia l  or other 
author i ty."  
 
Paragraph 1 of  Pr incip le 1169 provides that  "a person shal l  
not  be kept  in detent ion without  being given an ef fect ive 
opportuni ty to be heard prompt ly by a judic ia l  or other 
author i ty.  A detained person shal l  have the r ight  to defend 
himself  or to be assisted by counsel as prescr ibed by 
law".  Whi le Paragraph 2 requires that ,"  a detained person 
and his counsel,  i f  any,  must receive prompt and fu l l  
communicat ion of  any order or detent ion,  together with  
the reasons therefore,  Paragraph 3 required that,  a 
judic ia l  or other author i ty is  empowered to review as 
appropriateness the cont inuance of  detent ion.  
 
Princip le 37 is another important  provis ion which needs to 
be ment ioned here:-70  
 
"A person on a cr iminal  charge shal l  be brought before a 
judic ia l  or other author i ty provided by law prompt ly af ter 
h is arrest .  Such author i ty shal l  decide without  delay upon 
the lawfulness and necessi ty of  detent ion.  No person may 
be kept under detent ion pending invest igat ion or t r ia l  
                                                 
68  T h e  E u r o p e a n  c o u r t  h a s  i n t e r p r e t e d  t h e  r e q u i r e m e n t  t o  b e  b r o u g h t  " p r o m p t l y "  b e f o r e  a  j u d i c i a l  
a u t h o r i t y ,  w h i c h  i s  g u a r a n t e e d  b y  A r t i c l e  5  ( 3 )  o f  t h e  E u r o p e a n  C o n v e n t i o n .  
69  P r i n c i p l e  o n  D e t e n t i o n  
70  I b i d  
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except upon the wri t ten order of  such an author i ty.  A 
detained person shal l ,  when brought before such an 
author i ty,  have the r ight  to make a statement on the 
t reatment received by h im whi le in custody."  
 
Paragraph 1 of Art ic le 10 of  the Declarat ion on 
Disappearance71 a lso guarantees to persons arrested on a 
cr iminal  charge the r ight  to be brought before a judicia l  
author i ty prompt ly af ter detent ion.  
 
A precise t ime l imit  of  24 hours commencing f rom the 
arrest  of  a person must not  be completed before the 
product ion before the judic ia l  author i ty.  Of course 
possessing a few except ion of  journey per iod etc th is is a 
conf i rmed t ime l imit  between these hours accused must be 
produced before the judic ia l  author i ty.  For lapses in t ime 
l imit  the pol ice author i ty would be l iable i f  just i f icat ion of  
delay is not  expla ined properly.  
 
Accordingly to the Human Rights Committee,  a detent ion 
of  48 hours without  judic ia l  review does not  fu lf i l l  the 
requirement of  promptness,  and so v io lat ion of  Art ic le 9 
(3) of  the Covenant.72 Simi lar ly,  a per iod of  one month 
between arrest  and appearance before a judic ia l  author i ty 
does not conform with Art ic le 9 (3).  
 
The Human Rights Commit tee held that  a legis lat ion which 
a l lowed a f ive day per iod before judic ia l  review did not 
accord with Art ic le 9 (3).73 According to the European 
Court  on Human Right ,  a detent ion of  four days and six 
hours d id not  fu lf i l l  the requirement of  promptness,  and so 
"vio lated Art ic les 5 (3) of  the European Convent ion.74   
 
The provis ions of  Rule 7 of  the Standard Minimum Rules 
require that  authori t ies keep records of  a l l  deta inees.  The 
re levant ru le runs as fo l lows: 
 
(1) In every p lace where persons are imprisoned  there 
shal l  be kept  a bound registrat ion book with 
numbered pages in which shal l  be entered in respect 
of  each pr isoner received;  
 
(a) Informat ion concerning his ident i ty 
 
                                                 
71  D e c l a r a t i o n  o n  D i s a p p e a r a n c e  
72 
 
 O f f i c i a l  R e c o r d s  o f  t h e  G e n e r a l  A s s e m b l y ,  F o r t y - f i f t h  S e s s i o n ,  S u p p l e m e n t  N o . 4 0 ( A / 4 5 / 4 0 ) ,  V o l .  I  
P a r a  3 3 3 .  
73  B r o g a n  a n d  O t h e r s  c a s e ,  J u d g m e n t  o f  2 9 t h  N o v e m b e r ,  1 9 8 8 ,  E u r o p e a n  C o u r t  o f  H u m a n  R i g h t s ,  
S e r i e s  A ,  N o .  1 4 5 - B ,  p p .  3 3 - 3 4 ,  
74 
 
 E u r o p e a n  C o n v e n t i o n  o n  H u m a n  R i g h t s ,  1 9 5 0  
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(b) The reasons for h is commitment and the  
 author i ty therefore;  
 
(c)  The day and hour of  h is admission and  
 re lease;  
 
(2) No person shal l  be received in an inst i tut ion without   
a  val id  commitment order of  which the   deta i ls   
shal l    have   been  previously entered in the 
register.  
 
Art ic le 10 of  the Declarat ion on Disappearance requires 
that  deta ined persons are kept  only in of f ic ia l  p laces of  
detent ion and records of  a l l  deta inees are properly 
mainta ined and kept.  The re levant part  of  the Art ic le 
provides :  "Accurate informat ion on the detent ion of  such 
persons and their p lace or p laces of  detent ion, including 
t ransfers, shal l  be made prompt ly avai l  to their  fami ly 
members,  their  counsel or to any other persons having a 
legi t imate interest in  the informat ion unless a wish to the 
country has been manifested by the persons concerned"75  
 
Another important procedural  safeguard which Art ic le 22 
provides to an accused is h is product ion before a 
Magistrate without delay.  Paragraph 2 of  Art ic le 22 runs: 
"Every person who is arrested and detained in custody 
shal l  be produced before the nearest  Magistrate with in a 
per iod of  24 hours on such arrest  to the court  of  the 
Magistrate and no such person shal l  be detained in 
custody beyond the said per iod without  the author i ty of  a 
"Magistrate" .  
 
Sect ion 56 and 57 of  the Criminal  Procedure Code contain 
more or less the same provis ions as is contained in 
Art ic le 22(2) of  the Const i tut ion.  According to Sect ion 56 
a pol ice of f icer making an arrest wi thout  warrant  must 
take or send the person arrested before a Magistrate 
having jur isdict ion in the case,  or before the of f icer in 
charge of  a pol ice stat ion.  This duty of  the pol ice of f icer is  
subject  to the provis ions contained in the Code as to bai l .  
While the t ime given in Art ic le 22(2) is twenty four hours, 
Sect ion 56 requires taking or sending of  the arrested 
person without  unnecessary delay.  Sect ion 76 provides a 
s imi lar ru le in substance in case of  arrest  under warrant .76  
 
                                                 
75   A r t i c l e  1 0 ( 2 )  
76  S e c t i o n  7 6  o f  t h e  C o d e  :  t h e  P o l i c e  O f f i c e r  o r  o t h e r  p e r s o n  e x e c u t i n g  a  w a r r a n t  o f  a r r e s t  s h a l l  
( s u b j e c t  t o  t h e  p r o v i s i o n  o f  S e c t i o n  7 1  a s  t o  s e c u r i t y )  w i t h o u t  u n n e c e s s a r y  d e l a y  b r i n g i n g  t h e  
p e r s o n  a r r e s t e d  b e f o r e  t h e  c o u r t  b e f o r e  w h i c h  h e  i s  r e q u i r e d  b y  l a w  t o  p r o d u c e  s u c h  p e r s o n :   
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On a pol ice of f icer arrest ing a person the arrested person 
would not be kept  in any p lace other than a pol ice stat ion 
before he is taken to the Magistrate. The object  of  Sect ion 
56 is that  such a person should not be detained for more 
than twenty four hours in pol ice custody in absence of  a 
specia l  order of  a Magistrate.  
 
3.2.6 Right  to be re leased, i f  not  produced before the 
Magistrate 
 
The process of  detent ion begins with arrest .  Art ic le 9 of  
the Universal  Declarat ion provides that  "No one shal l  be 
subjected to arbit rary arrest ,  detent ion or exi le."  This 
pr incip le a lso f inds recognit ion in the Covenant,  the 
Af r ican Charter,  American Convent ion and the European 
Convent ion.  Paragraph 1 of  Art ic le 9 of  the Covenant 
States:   No one shal l  be subjected to arbi t rary arrest or 
detent ion.  No one shal l  be deprived of  h is l iberty,  except 
on such grounds and in accordance with such procedure 
as are establ ished by law. This st ipulat ion is appl icable to 
a l l  deprivat ions of  l iberty,  whether in cr iminal cases or in 
other cases such as vagrancy,  drug,  addict ion, 
educat ional  purpose, mental  i l lness,  immigrat ion control .  
 
The meaning of  the word "arbi t rary"  as used in Art ic le 9 
paragraph 1 is ident if ied.  I t  is  unclear whether,  i t  means 
arrest  against  the exist ing provis ions of  law or in vio lat ion 
of  the pr incip les of  natural  just ice.77  
 
The Human Rights commit tee has taken the view that  the 
term "arbi t rary"  is  used in the Covenant in a wider sense. 
I t  is  not  synonymous with "against  the law",  but  "must be 
interpreted more broadly to include elements of 
inappropriateness, in just ice and lack of  predictabi l i ty.78  
 
The term includes the s i tuat ion of  deta inees,  who are kept 
in detent ion af ter their  re lease has been ordered by a  
judic ia l  or other author i ty79  and those arrested with no 
cr iminal  charge against  them.80  I t  fo l lows, that  not  only 
                                                 
77   S r i v a s t a v a  B . P . ,  " R i g h t  A g a i n s t  A r b i t r a r y  A r r e s t  a n d  D e t e n t i o n  u n d e r  A r t i c l e  9  o f  t h e  C o v e n a n t  a s  
R e c o g n i z e d  a n d  P r o t e c t e d  u n d e r  t h e  I n d i a n  L a w " ,  I . J . I . L . ,  V o l .  I I  ( 1 9 6 9 )  2 9 - 5 6  
78  H u g o  V a n  A l p h e n  v .  T h e  N e t h e r l a n d s  ( 3 0 5 / 1 9 8 8 )  ( 2 3 r d  J u l y ,  1 9 9 0 ) ,  O f f i c i a l  R e c o r d s  o f  t h e  
G e n e r a l  A s s e m b l y ,  F o r t y - f i f t h  S e s s i o n ,  S u p p l e m e n t  N o . 4 0  ( A / 4 5 / 4 0 ) ,  V o l .  I I ,  A n n e x .  I X  S e c t .  M ,  
P a r a  5  &  8  
79  A n a  M a r i a  G a r c i a  L a n z a  d e  N e t t o ,  B e a t r i z  W e i s m a n n  a n d  A l c i d e s  L a n z a  P e r d o m o  V  U r g u a y  
( 8 / 1 9 7 7 )  ( 3 r d  A p r i l  1 9 8 0 ) .  H u m a n  R i g h t  C o m m i t t e e ,  S e l e c t e d  D e c i s i o n s  u n d e r  t h e  O p t i m a l  
P r o t o c o l ,  I n t e r n a t i o n a l  C o v e n a n t  o n  C i v i l  a n d  P o l i t i c a l  R i g h t  ( S e c o n d  t o  S i x t e e n t h  S e s s i o n s )  
( U n i t e d  N a t i o n s  P u b l i c a t i o n ,  S a l e s  N o . E . 8 4 . X I V  2 )   
80  D a n i e l  M o n g u y a  M b e n g e  e t  a l .  v .  Z a i r e  ( 1 6 / 1 9 7 7 )  ( 2 5 t h  M a r c h  1 9 8 3 ) ;  I b i d ,  V o l . 2 ,  S e v e n t e e n t h  t o  
T h i r t y - s e c o n d  S e s s i o n s  9 t h  O c t o b e r  1 9 8 2  -  A p r i l  1 9 8 8 )  ( U n i t e d  N a t i o n s  p u b l i c a t i o n ,  S a l e s  
N o . E . 8 9 ,  X I V  1 . )  
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i l legal  arrest  is  arb i t rary,  but  even an arrest  or detent ion 
which is in accordance with law may also be arbi t rary.  
Basing i ts in terpretat ions upon th is wider meaning of  the 
term "arbi t rary" , a committee establ ished by the 
Commission on Human Right  def ined "arbi t rary arrest"  as 
fo l lows.81  
 
"An arrest  or detent ion is arb i t rary i f  i t  is ,  
 
(a)  On grounds or in accordance with procedure other 
than  those establ ished by law, or 
 
(b)  Under the provis ions of  a law the basic purpose of  
 which is incompatib le with respect  for the r ight  to 
 l iberty and securi ty of  person.”  
 
As per the provis ions of  Indian Const i tut ion,  Art ic le 22 (2) 
the c lar i ty about arrest  wi th warrant  and without  warrant  is 
descr ibed.  But in State of  Punjab v Aja ib Singh82.  
  
I t  was decided by Supreme Court that  the art ic le provides 
provis ion to arrest  accused without  warrant  only.  The 
logic behind th is case of  an arrest ,  to provide the 
safeguarding the Human Rights of  accused in absolute 
terms. This view appears to be unreasonable and wrong. 
The proviso to Sect ion 76 af fords s imi lar safeguards to a 
person arrested under a warrant .  
 
Provis ions s imi lar to Art ic le 22(2) are a lso contained in 
Sect ion 57 of  the Criminal  Procedure Code which is as 
under:  
 
"No pol ice of f icer shal l  deta in in custody,  a person 
arrested without  warrant  for a longer per iod than under a l l  
the c ircumstance of  the case is reasonable,  and such 
per iod shal l  not ,  in  the absence of  a specia l  order of a 
Magistrate under Sect ion 167, exceed twenty-four hours 
exclusive of  the t ime necessary for the journey f rom the 
place of  arrest to the Magistrate 's Court . "  
 
The precaut ions laid down in Sect ion 57, is with the motive  
to safeguard the r ight  of  accused with with in not  more 
than 24 hours a Magistrate should know about the event 
and arrest  ,  nature of  of fence and charges against  the 
accused person immediate ly.83  
 
                                                 
81  S t u d y  o f  t h e  R i g h t  o f  E v e r y o n e  t o  b e  f r e e  f r o m  A r r e s t ,  d e t e n t i o n  a n d  E x i l e  ( U n i t e d  N a t i o n s  1 9 6 4 ) ;  
E / C N . 4 / 8 2 6 R e v . 1 ,  p . 7  
82   A I R  1 9 5 3  S C  1 0 .  
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I t  is  accepted fact that ,  by arrest  wi th in span of  24 hours,  
the invest igat ion may not  be completed because, 
somet ime so many witnesses are to be examined, so 
many evidence are to be col lected,  so many places are to 
be vis i ted,  which may take longer t ime. So, the question 
of  not  of  complet ing invest igat ion to obtain the pol ice 
remand for further invest igat ion,   wi th the order of  
Magistrate,  the further invest igat ion can be done by the 
pol ice author i ty.   
 
This is a pr ima facie requirement on the part of  
invest igat ing of f icer to sat isfy about the grounds for 
grant ing the remand, and for further invest igat ion. 
Paral le l ly the object  of  Sect ion 167 is to faci l i ta te the 
invest igat ion and no detent ion without  t r ia l .   The basic 
purpose is to prevent arb i t rary,  unlawful  pre-tr ia l  
detent ion by the pol ice author i ty.  Magistrate is an 
author i ty who evaluates the presentat ion made by the 
pol ice of f icer as wel l  as by the lawyer of  accused. Police 
of f icer p leads the ground for obta in ing the remand where 
as the lawyer of  accused, t ry to oppose the same. On 
being hidden facts to be exposed before the Magistrate 
and the Magistrate has to take a balance view between 
two presentat ions and to pass the necessary order.84  
 
As per much renounced judgment of  D.K.Basu v.  State of  
Bihar,  the accused is provided a ser ies of  r ight  among 
which,  a medical a id in heal th of  medical  of f icer is  a 
specif ic  condit ion to ver i fy the physical  condit ion of 
accused in pol ice custody.   
 
The Magistrate has a power to a l ter the nature of  accused 
f rom pol ice custody to judic ia l and judic ia l custody to 
pol ice custody f rom maximum 15 days as provided in 
Sect ion 167(2) at the t ime. Subsequent ly,  he has to be 
sent  to judic ia l  custody.  The remand or pol ice custody 
cannot be extended for the maximum period of  90 days.  
The invest igat ion agency is suppose to prepare charge-
sheet with a span of  60 days f rom the date of  arrest  and 
in specia l  case,  when help of  forensic laboratory  is  
essent ia l  or opin ion of  handwri t ing experts etc.  is  needed. 
The further extension of  30 days is granted,  in  tota l 90 
days is a  maximum period for preparing the charge-sheet 
on the part  of  arrest ing and invest igat ing author i ty,  
otherwise just  by formal appl icat ion of  bai l  U/s.  167(2) 
becomes appl icable and accused can be re leased on 
bai l .85  
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C h a d a y a m  M a k k i  v .  S t a t e  o f  K e r a l a ,  1 9 8 0  C r . L . J .  1 1 9 5   
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3 .2.7 Right  of  Communicat ion 
 
As decided by the Supreme Court  in  D.K.Basu, the 
informat ion of  arrest  is  required to be given to the f r iend 
or re lat ive of  accused immediate ly,  whi le he is arrested. 
The same is provided in Art ic le 17 of  the Covenant on 
Civ i l  and Pol i t ica l  Right .   The purpose is very c lear that,  
by th is communicat ion the re lat ive or f r iends of  accused 
can start  the ef forts to know the facts of  accused, to 
obtain the legal  advice and take the defense against an 
appl icat ion for remand and do the necessary preparat ion 
for bai l .  
   
According to the Human Rights Commit tee,  "The pract ices 
of  deta in ing them to communicate with fami ly,  f r iends or 
legal  counsel,  and subject ing their  correspondence to 
excessive censorship,  are vio lat ions of  these standards.  
Those pract ices vio lates Art ic les 10(1) (humane 
treatment)86 and 14(3) (access to counsel)87 of  the 
Covenant.  
  
Detainees have a r ight  to communicate with legal  counsel 
and r ight  to communicate with the outside world.  
Communicat ion with the outside world is important  for the 
protect ion of  a detainee's r ights and is a lso an important 
aspect of  humane treatment.  In view of  i ts importance the 
U.K. Pol ice and Criminal  Evidence Act  (PCEA),  1984 
recognized the r ight  of  arrested persons to have someone 
int imated. Sect ion 56 provides:  
 
"Where a person has been arrested and is being held in 
custody in a pol ice stat ion or other premises,  he shal l  be 
ent i t led,  i f  he so requests,  to have one f r iend or re lat ive 
or other person who is known to h im or who is l ike ly to 
take an interest  in h is welfare to ld, as soon as pract icable 
except to the extent  that  delay is permit ted by th is 
Sect ion,  that  he has been arrested and is being detained 
there."  
 
This r ight  is  one which the custody of f icer is  obl iged to 
draw the at tent ion of  the detainee.88 Only one 
communicat ion is a l lowed. However,  i f  the detainee is 
                                                 
86  
 
A r t i c l e  1 0 ( 1 ) :  A l l  p e r s o n  d e p r i v e d  o f  t h e i r  l i b e r t y  s h a l l  b e  t r e a t e d  w i t h  h u m a n i t y  a n d  w i t h  r e s p e c t  
f o r  t h e  i n h e r e n t  d i g n i t y  o f  t h e  h u m a n  p e r s o n . " .  M i g u e l  A n g e l  E s t r e l l a  v .  U r u g u a y  ( 7 4 / 1 9 8 0 )  ( 2 9 t h  
M a r c h ,  1 9 8 3 ) ,   
87  A r t i c l e  1 4 ( 3 )  ( b ) :  " T o  h a v e  a d e q u a t e  t i m e  a n d  f a c i l i t i e s  f o r  t h e  p r e p a r a t i o n  o f  h i s  d e f e n s e  a n d  t o  
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moved to another locat ion,  the Sect ion 56 r ight  may be 
exercised again.89  
 
The communicat ion may be to a f r iend,  a re lat ive,  or any 
other person known to the detainee, or l ike ly to take an 
interest  in  the welfare of  the detainee. I f  the detainee's 
f i rst  choice cannot be connected,  two al ternat ives may be 
nominated. I f  nei ther of  these can be connected,  i t  is  the 
custody of f icer 's d iscret ion whether further at tempts are 
a l lowed.90  
 
According to Human Right  Commit tee,  the Criminal 
Procedure Code i t  is  not recognised the r ight  of  informing 
or communicat ing about the arrest  to the f r iend or re lat ive  
but  by v ir tue of  verdict  of  Supreme Court  in  Joginder 
Kumar v.  State of  U.P.91 i t  was held that  Art ic le 21 and 22 
(1) of  our Const i tut ion recognise this r ight  and issue a 
c ircular wi th a d irect ion to the lower Court  for ef fect ive 
enforcement of  fundamental  r ights as Human Rights of  
pre-t r ia l  pr isoners as under92: -   
 
(1) An arrested person being held in custody is ent i t led, 
i f  he so requests to have one f r iend re lat ive or other 
person who is known to h im or l ike ly to take an 
interest  in  h is welfare to ld as far as is pract icable 
that he has been arrested and where is being 
detained. 
 
(2) The Pol ice Off icer shal l  inform the arrested  person 
 when he is brought to the pol ice  stat ion of  th is r ight .  
 
(3) An entry shal l  be required to be made in the Dairy 
as to who was informed of  the arrest .  These 
protect ions f rom power must be held to f low f rom 
Art ic le 21 and 22(1) and enforced str ict ly.  
 
In interest ing case of  Francies Coral ie Mul l in  v.  Un ion 
Terr i tory of  Delhi93  wherein a Bri t ish Nat ional  was 
detained in T ihar Jai l  of  Delh i  for the of fence connect ing 
to fore ign exchange. The one of  the issue was to permit 
the accused to have communicat ion with s ister and his 
daughter as per the Punjab Jai l  Manual,  having i ts 
appl icat ion in Delh i  was permit ted the accused to meet 
f r iends and re lat ives once in a month.  
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I b i d ,  S e c t i o n  5 6 ( 8 )  
90  I b i d ,  C o d e  C  P a r a  5 . 1 .  
91 
 
( 1 9 9 4 )  2  S C J  2 3 0  
92 
 
I b id  a t  2 3 7  
93 
 
( 1 9 8 1 )  1  S C C  6 0 8  
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3.2.8 Right  to Speedy Tria l  
 
Since the pr imary pr incip le of  having the presumpt ion of  
innocence on the part  of  accused, the r ight  to speedy t r ia l  
is  a device to prove the innocence of  accused in speedy 
manner i f  he is real ly innocent.  So the basic idea behind 
the concept of  speedy t r ia l  is ,  to re lease the person i f  
innocent f rom the charges of  of fence.   Again Criminal 
Procedure Code has no assurance for speedy t r ia l .  
Because in the days of  format ion,  f raming and enactment 
of  the act  the concept of  speedy t r ia l  may not  be so much 
important  or enl ightened. Of  course U/s.  437 (6) i f  
accused is in detent ion and charge-sheet is not  completed 
with in 60 days,  he is permit ted to be re leased on bai l .  
 
 Sec.  309 (1) provides as under:-  
 
" In every enquiry or t r ia l  the proceedings shal l  be held as 
expedit iously as possib le,  and in part icular,  when, the 
examinat ion of  wi tnesses has once begun, the same shal l  
be cont inued f rom day to day unt i l  a l l  the witness in 
at tendance have been examined, unless the court  f inds 
the adjournment of  the same beyond the fo l lowing day to 
be necessary for reasons to be recorded."  
 
I t  is  in  the interest  of  the accused and the community at 
large both that  the cr iminal  proceedings come to a 
reasonable quick end.94 In  a s ignif icant  judgment,  the 
Supreme Court  a lso held that ,  "when the judge is fa ir ly  
certa in that  there is no prospect of  the case ending in 
convict ion,  the valuable t ime of  t r ia l  court  should not  be 
wasted for hold ing a t r ia l  only for the purpose of  formal ly 
complet ing the procedure to pronounce that  conclusion on 
a future date" ,  
 
Inordinate delay in t r ia l  is  both unjust and oppressive.95 
 
Just ice Bhagwat i  has a lso stressed the fact ,  in  the 
fo l lowing observat ion,96  
 
"The State is under a Const i tut ional  mandate to ensure 
speedy t r ia l  and whatever is  necessary for th is purpose 
has to be done by the State.  I t  is  a lso the Const i tut ional 
obl igat ion of  th is court ,  as the guardian of  the 
fundamental  r ight  of  the accused to speedy t r ia l  by 
issuing necessary d irect ions to the State which may 
include taking posi t ive act ion,  such as augment ing and 
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 U n i o n  o f  I n d i a  v .  A s h o k  K u m a r  M i t r a ,  A I R  1 9 9 5  S C  1 9 7 6  a t  1 9 7 8 ;  
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T h e  H i n d u s t a n  T i m e s ,  n e w  D e l h i ,  5 t h  A u g u s t ,  1 9 6 . ,    
96  
 
S u p r a  n o t e  5 9 ,  
 148 
strengthening the invest igat ive machinery,  set t ing-up new 
courts bui ld ing new court  houses, provid ing more staf f  
and equipment to the courts, appointment of  addi t ional 
judges and other measures calculated to ensure speedy 
t r ia l . "  
 
Since Hussainara case in a large number of  cases 
involving accused, charged with ser ious and non-ser ious 
of fences,  mental ly retarded persons and others have 
come up before the Supreme Court  and i t  has held that a l l  
persons await ing t r ia l  for long can approach the Supreme 
Court  which wi l l  give necessary d irect ion in the matter.97  
 
In  India,  Third Report  of  the Nat ional  Pol ice Commission 
also suggested98 as under:-  
 
( i )  The case involves a grave of fence l ike murder, 
dacoi t ,  robbery,  rape etc. ,  and i t  is  necessary to 
arrest  the accused and br ing h is movements under 
restra int  to infuse conf idence among the terror 
st r icken vict ims. 
 
( i i )  The accused is l ike ly to abscond and evade the 
process of  law. 
 
( i i i )  The accused is g iven to vio lent  behaviour and is 
l ike ly to commit  further of fences unless h is 
movements are brought under restraint .  
 
( iv)  The accused is a habitual  of fender and unless kept 
in custody he is l ike ly to commit  s imi lar of fences 
again.  
 
In Joginder Kumar v. .  State of  U.P.99 the Supreme Court  
observed that  the above guidel ines are merely the 
incidents of  personal l iberty guaranteed under the 
Const i tut ion of  India.  Elaborat ing the guidel ines further 
the Court  observed.100  
  
"No arrest  can be made because i t  is  lawful  for the Pol ice 
Off icer to do so.  The existence of  the power to arrest  is 
one th ing.  The just i f icat ion for the exercise of  is  qui te 
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98   
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 T . C . P a t h a k  v .  S t a t e  o f  U . P .  ( 1 9 9 5 )  6  S C C  3 5 7  
100   I b i d  a t  2 3 6 :  
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another.  The Pol ice Off icer must be able to just i fy the 
arrest  apart  f rom his power to do so.  Arrest  and detent ion 
in pol ice lock-up of  a person can cause incalculable harm 
to the reputat ion and self -esteem of  a person. No arrest 
can be made in rout ine manner on a mere al legat ion of  
commission of  an of fence made against  a person."  
 
In above objects the d iscussion about the pre-t r ia l  
pr isoners is done at  length under the focus of  provis ions 
of  in ternat ional Covenant,  Indian Const i tut ion, and 
Criminal  Procedure Code etc.  Const i tut ional  Provis ions 
regarding the safeguarding of  Human Rights of  under-t r ia l  
pr isoners are to be discussed as under:-   
 
(1) Right  to equal i ty " the state shal l  not  deny to any 
person equal i ty before the law and equal protect ion 
of  the laws with in the terr i tory of  India.  The doctr ine 
of  equal i ty is  a dynamic and evolving concept.101   
 
The preamble of  our Const i tut ion enumerates the 
provis ions to at ta in just ice- Socia l ,  Economic and Pol i t ica l 
means. 
 
 
Since the t ime of  independence t i l l  today,  the society 
bearing with the inequal i ty,  socia l  in just ice,  explo i tat ion, 
inequal i ty of  status and opportuni ty,  there is no Scope or 
opportuni ty for equal i ty before the law. This Art ic le 14 
to18 means therefore is understood in the l ight  of  several  
art ic les of  part  IV of  Const i tut ion.  
 
As far as the under-t r ia l  pr isoners are concerned, they are 
the part  of  the socia l ly  establ ished system, on one hand 
and on other hand, the state is compel led to take the 
punit ive act ion against  such accused as a correct ive 
measure or prevent ive measure to restra int  them to do the 
further wrong.  
 
In the opin ion of  "Diecy"  Equal i ty by Law means, a l l  the 
c i t izens of  the country would avai l  the equal just ice f rom 
equal course with the commonly appl icable laws in equal 
manner means on the basis of  any caste,  creed, colour, 
sex,  there wi l l  be no discr iminat ion for get t ing the just ice.   
For specia l  of fences,  specia l  courts has been formed l ike,  
TADA court ,  PASA court  etc.  But ,  these courts are having 
the same procedure,  same just ice for the accused 
i rrespect ive of  their  caste,  colour,  rel igion or sex.  So th is 
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is  one type of  immunity against  the arbi t rary act ion of  
just ice,  against  the state in any manner.  The state cannot 
impose any unjust ,  arb i t rary d iscr iminat ion in del iver ing 
the just ice,  to any of  the c i t izens on the basis of  any of  
the c lass.  before in i t ia t ing any proceedings of  c ivi l  nature 
against  the government or government undertaking the 
pr ior not ice of  60 days is a condit ion president for f i l ing a 
c ivi l  matter and same way to in i t ia te any cr iminal  
proceedings against  the government servant or publ ic 
servant,  the pr ior permission is to be obtained f rom the 
government,  i f  the of fence committed by vir tue of  h is 
posi t ion.  Natural ly th is i tse lf  is  a vio lat ive provis ion 
against  the Consti tut ional  provis ions of  equal i ty before 
the law and equal protect ion of  law. Of  course the excuse 
has been taken by the state that ,  i t  is  a procedural  law, 
equal protect ion means r ight  to equal t reatment in s imi lar 
c i rcumstances,  both in pr ivi lege consigned and amiabil i ty  
imposed. This guarantee of  equal protect ion is about state 
act ion,  which wi l l  not  be extended to c i t izen against  the 
d iscr iminate t reatment in matter of  expressing the r ight  or 
imposing the l iabi l i ty or grant ing a pr ivi leges l ike grant ing 
l icenses for enter ing into any business,  invi t ing tenders 
for enter ing into a contract  re lat ing to Government 
business,  or issuing quotas,  giving jobs.  
 
Though the mere object  of  securing a speedy t r ia l  may not 
be a reasonable basis for provid ing a d iscr iminatory 
procedure for certa in of fence102 i t  would be a val id basis 
for c lassif icat ion i f ,  the need for a speedy t r ia l  has a 
reasonable re lat ion to the object  sought to be achieved by 
the legis lat ion.103 e .g.  taking prompt act ion against  br ibery 
and corrupt ion104which had become rampant at  a part icular 
point  of  t ime. 
 
The very nature of  a new of fence of  a ser ious nature,  not 
to be found in the exist ing law of  cr imes, may require t r ia l  
under a d if ferent  or specia l  procedure.105 There would be 
no vio lat ion of  equal protect ion because anybody who 
commit ted such of fence would be t r ied under the specia l  
procedure.106  
  
Art ic le 20.  
 
(1) No person shal l  be convicted of  any of fence except 
for vio lat ion of  a law in force at  the t ime of  the 
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commission of  the act  charged as an of fence,  nor be 
subjected to a penalty greater than that  which might 
have been inf l ic ted under the law in force at  the t ime 
of  the commission of  the of fence.  
 
(2) No person shal l  be prosecuted and punished for the 
same of fence more than once. 
 
(3) No person accused of  any of fence shal l  be 
compel led to be a witness against  h imself .  
 
The basic pr incip le of  law is that no law wi l l  impose any 
penalty unt i l  any v io lat ion of  law is done. This pr incip le is 
establ ished in the theory given by "Nula Pina Syayana 
Legnia" .  In other words,  any act  or omission which may be 
immoral ,  unwanted or against  the society i f  not  fa l ls  wi th in 
the preview of  judic ia l  adjudicat ion or under any act  i f  i t  is  
not  an of fence,  i t  is  not punishable. Thus any immoral  or 
i l legal  or forb idden, wrong which is not  covered as a 
vio lat ion of  legal  provis ions is not  punishable and thus the 
prospect ive of  retrospect ion of  law is accepted by the 
Const i tut ion vide Art ic le 20 (1).  I t  prohib i ts ( i )  the making 
of  ex-post- facto criminal  law107 i .e .  making an act  a cr ime 
for the f i rst  t ime and then making that  law retrospect ive;108 
( i i )  the inf l ic t ion of  a penalty greater than that  which might  
have been inf l ic ted under the law which was in force when 
the act  was committed.109 The aspect  is  that  the 
prescr ipt ion is only regarding the convict ion or sentence 
under an ex-post-facto law and not for the t r ia l .  In other 
words,  a t r ia l  can be conducted and subsequent ly any t r ia l  
is  to be decided that  s ince i t  was a retrospect ive law as 
wel l  as i t  is  not  punishable.110  As far as the c ivi l  and 
revenue charges are concerned th is benef i t111is  not 
avai lable.   This Art ic le is not  appl icat ion to prevent ive 
detent ion or order.  
  
Clause 2 
 
Under Clause 2 of  Art ic le 20:  
“No person shal l  be prosecuted and punished for the same 
of fence more than once.”  
 
I t  can be described as immunity f rom the double 
punishment which is popular ly known in legal  terminology 
as double jeopardy.   
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The Roman maxim of  Autrofied Convict (formerly convicted) 
or Autrofied Activit (formerly acquit ted) is  appl icable here.  
 
As per the theory of  punishment,  of fence plus punishment 
is equal to innocence, means innocence is obta ined by 
e i ther the punishment which the accused has suf fered or 
has been acquit ted,  as i f  he is not  an of fender or as an 
innocent person.  
 
So in case when he has real ly been convicted and been 
punished, i t  is  understood that  he has fu lf i l led the 
obl igat ion towards law and the society,  i f  he is punished 
second t ime then, i t  would be in just ice to the accused. 
The same pr incip le is appl icable in c ivi l  proceedings as 
pr incip le of  “res judicata ”  which is in cr iminal  just ice 
known as “double jeopardy ” .  This pr incip le was in i t ia l ly 
accepted in Criminal  Procedure Code 1898, Sect ion 403 
and Criminal  Procedure Code 1973, Sect ion 300.  The 
same th ing is provided a pr incip le in General  Clause Act , 
1897, U/s.  26.  This pr incip le is not  accepted for the 
punishment imposed by Administrat ive Tr ibunals, 
Departmental  Inquires or for the of fences of  Al ien Enemy 
as wel l  as for detent ions under prevent ive detent ion.   
 
Condit ions for the appl icat ion of  Cl .  (2).  1.  
 The condit ions for the appl icat ion of  the c lause are – 
 
(a) There must have been previous proceedings before 
a Court  of  Law or  a judic ia l  t r ibunal112 o f  competent 
jur isdict ion.113  
 
(b) The person must have been 'prosecuted'  in  the 
 previous  proceeding.114  
 
(c)  The convict ion (or acquit ta l)115in  the previous 
proceeding must be in force at  the t ime of  these 
contra i l .116  
 
(d) The 'of fence'  which is the subject-matter of  the 
second proceeding must be the same117as that  of  the 
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f i rst  proceeding,  for which he was 'prosecuted and 
punished' .  
 
(e) The 'of fence'  must be an of fence as def ined in I .P.C. 
40,  s.  3(38) of  the General  Clauses Act118 that  is  to  
say,  'an act  or omission made punishable by any law 
for the t ime being in force ' .119  
 
I t  fo l lows that  the prosecut ion must be val id and not  nul l  
and void120or abort ive.121  
 
( f )   The subsequent proceeding must be a f resh 
proceeding where he is,  for the second t ime, sought 
to be 'prosecuted and punished' for the same 
of fence. Hence, the c lause has no appl icat ion where 
the subsequent proceeding is a mere cont inuat ion of  
the previous proceeding,  e.g.  in  the case of  an 
appeal against  acquit ta l122 or against  convict ion.123 
Nor does i t  bar a retr ia l ,  on appeal,  wi th a d irect ion 
to ref rame the charges,  provided the retr ia l  is  
conf ined to the same of fence or of fences for which 
he had been t r ied at  the or iginal  t r ia l.124  
 
Art ic le 20 (3)  
 
Art ic le 20 (3) provides “no person accused of  any of fence 
shal l  be compel led to be a witness against  h imself ” .  
 
The basic idea of  th is provis ion is to protect the Human 
Rights of  an individual  that ,  the author i ty may not compel 
the accused to be himself  a witness against  h imself .  
Because many t ime i t  has been observed that  the 
author i ty compels to provide evidences or documentary 
proofs which may prove evidence against  the accused 
himself  e i ther in in i t ia l  procedure of  invest igat ion or in 
process of  preparat ion of  charge sheet or at  the t ime of 
t r ia l .    
 
The provis ion can be subdivided in to three port ions:  
 
(A) Accused person of an of fence  
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(B) The compulsion “ to be a witness” 
 
(C)  Against  h imself  i .e.  accused himself  
 
A. Accused person of an of fence  
 
For understanding the word “person” i t  includes the 
natural  (human beings) or art i f ic ial  ( legal  person) by 
process of  law, l ike publ ic l imited company or any 
corporat ion.125 Accused of  the of fence means any of fence 
which is def ined as a punishable act  or omission under 
Indian Penal Code or any other specia l  law or local  law126  
as def ined in Sect ion 3 (38) of  General  Clauses Act,  an 
accused is a person who is involved in the of fence.  No 
doubt the protect ion is avai lable to only cr iminal  of fence, 
i t  is  not  avai lable  under the c ivi l  proceedings.127  
 
The stages of  immunit ies are c lar i f ied in many judgments, 
that : -  
 
( i )  To a person against  whom a formal accusat ion has 
been made though actual  t r ia l  may not  have been 
commenced128  
 
( i i )  Such accusat ion re lates to commission of  an of fence 
in a normal course which may resul t  in to 
prosecut ion129  
 
B.   The compulsion “ to be a witness" 
 
The word compulsion,  involves the sense of  pressure 
executed or exercised by the author i ty,  on the accused 
means any type of  inducement,  t reat,  empt ion or promise 
which may be exercised immediate ly or may be reacted by 
the author i ty subsequent ly.  The compulsion may however 
be physical  or mental ,  in wel l -known case of  Sharma v.  
Sat ish130 the Supreme Court  made a d ist inct ion between a 
person being compel led to do a vio lat ion act and 
something being obtained f rom him without  involving any 
vol i t ional  act  on h is part and held that  the immunity 
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offered by Art ic le 20(3) is conf ined to the former case and 
is not  avai lable in the lat ter.  
 
I t  is  on th is pr inciple that the Court  held that  the immunity 
is avai lable to an accused person, when a compulsory 
process or not ice is issued, d irect ing h im, under pain of  
penalty,  to produce a document,  but  not  when a document 
is recovered f rom him by search and seizure by a police 
of f icer wi thout  involving any vol i t ional  act  on the part of  
the accused f rom whole possession the document is 
recovered.131  
 
(a) Compulsion has been held to take place – 
 
( i )  Where the person making the statement has been 
starved or beaten;132  
 
( i i )  Where,  by decei t fu l  means,  he has been induced to 
bel ieve that  h is son is being tortured in an adjo in ing 
room;133  
 
( i i i )  When under the provis ions of  any law a person is, 
under any  legal  sanct ion,  bound to give oral  or 
documentary evidence, i t  is  obvious that he is 
'compel led to be a witness' .134 
 
(b) On the other hand, there has been no compulsion 
with in the meaning of  th is Clause  
 
( i )  Merely because the person in quest ion was in pol ice 
custody at  the t ime he made the statement,135 or 
because the statement voluntar i ly  made, was in 
answer to the quest ion of  a Pol ice Off icer,  through 
such statement u l t imately turns out  to be 
incr iminatory.136   
 
( i i )  Where the conversat ion of  the person in quest ion, 
made f reely and voluntar i ly,  was recorded, without 
h is knowledge, by a tape-recorder.137 
 
( i i i )  Where he is not  bound, under the law, to answer the 
quest ion or to produce the document138 asked for.  
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( iv)  Where the law enables the accused to be a witness 
to substant iate h is defense but  does not  compel h im 
to do so,e.g. ,  s.  342 A of  the Criminal   Procedure 
Code, 1898 (S.315 (1) of  Criminal  Procedure Code, 
1973);  ss.  111-112 of  the Sea Customs Act,  1878.139  
 
(v)  Where a general  warrant  to search is issued under 
s.  93(c) of  the Criminal  Procedure Code 1973, and in 
the course of  that  search,  some incr iminat ing 
document belonging to the accused is seized.  The 
reason is that  a general  warrant  under s.  93(c) is  not 
issued against  any part icular person and cannot be 
l ikened to a summons to produce issued against  the 
accused. At  a general  search,  the accused is not 
required to part ic ipate in any manner and is not  thus 
'compel led '  to produce any document.140  
 
The immunity is a lso extended against  the product ion of 
documentary evidences by the accused. here a very th in 
l ine of  demarcat ion prevai ls means an accused cannot be 
protected f rom being compel led of  making product ion of  
mater ia l  objects e.g.  i f  a  weapon is used in commit t ing a 
murder accused is supposed to provide the same during 
the t ime of  in terrogat ion or invest igat ion whi le in po l ice 
custody in remand.141 Same way in cases of  rape etc.  
when medical  examinat ion is absolute ly essent ia l  the 
accused cannot take the benef it  of  this c lause.   
 
C.  Against  h imself  i .e.  accused himself  
 
As the case may be many t imes dur ing the interrogat ion or 
invest igat ion by the pol ice author i ty the evidences against  
the accused are col lected by pressure for col lect ing 
certa in f inger pr ints or thumb impression or copy of  
specimen signature.  I t  was held by Supreme Court  in  case 
of  State of  Bombay v.  Kathi  Kalu Ogadh AIR 1961 SC 
1808142 that  by obtain ing such f inger pr ints or specimen 
signature the vio lat ion of  Art ic le 20(3) is not  done by the 
author i ty.   
 
Art ic le 21 
 
Art ic le 21 provides “No person shal l  be deprived of  h is l i fe 
or personal l iberty except according to procedure 
establ ish by law.”  
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This is very important  and pr imary pr incip le or concept 
avai lable to an accused against  the arbi t rary arrest or 
unlawful  detent ion,  wi thout  proper procedure of  law by the 
pol ice author i ty.  
 
The personal l ibert ies are considered an essent ia l  Human 
Right ,  among al l  other Human Rights.   
 
In case of  C.F.  Union of  India v.  Indo-Afghan Agencies 
AIR 1868 S.C. 778 :  1968 (2) SCR that  the doctr ine of  
“state necessi ty” is  not  appl icable in India,  In other words, 
a state is never author ized to do any unlawful  detent ion or 
arrest  l ikewise i t  is  done in other countr ies as a state 
necessi ty.   
 
On the contrary in case of  Makhan Singh Tarsikka143 i t  
was directed by the Apex Court  that  the procedure 
establ ished by the law must be str ict ly fo l lowed by the 
pol ice author i ty and accused must not  be departed f rom 
the disadvantage of  lacunae procedure.  Same way in  
Maneka case144  the Apex Court opened the new 
dimensions and hor izons of  imposit ion of  l imitat ion on 
three major aspects namely,  
 
(a)  Making upon any adverse law, (b) f raming or 
prescr ib ing any ru les and regulat ions which may be 
prescr ib ing a procedure for depriving a person of  h is 
personal l iberty or  h is l i fe ,  (c) taking any act ion by 
the government machinery.  
 
In other words the restr ict ion was imposed on State e i ther 
implement ing any wrong enactment,  establ ishing wrong 
procedure by implement ing new ru les and regulat ions. In 
toto,  the whole procedure must be just  fa ir  and 
reasonable145 whenever any complaint  is  received by 
person regarding the deprivat ion of  h is l i fe  or personal 
l iberty the court  is  supposed to exercise the Const i tut ional 
power of  judic ia l  review whether there is a law author izing 
such deprivat ion or of  the procedure because of  which the 
personal l iberty of  l i fe is curta i led was reasonable,  fa ir  or 
just  or was not arb i t rary,  whimsical ,  fancifu l .146 The 
protect ion of  art ic le 21 is extendable to a l l  persons which 
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may be ci t izens of  India under the Indian Cit izenship Act,  
1955.  in  case of  Chairman Rai lway Board v.  Chandima 
Das, the facts of  the case was regarding a gang rape on 
Bangladeshi lady,  by ra i lway staf f  was considered to be a 
ser ious of fence.  She was a non-ci t izen lady,  she was 
been granted  compensat ion. The benef i t  of  th is sect ion is 
further extended to persons who are pre-t r ia l ,  under-t r ia l  
or convicted pr isoners in ja i l .147 The glory of  Art ic le 21 is 
der ived f rom the galaxy of  in ternat ional  Covenant on civi l  
and pol i t ica l  r ights 1966.148  
 
The word “deprived “ in case of  A.K. Gopalan v.  State of  
Madras in which the interpretat ion is done of  word 
‘deprivat ion’  means the tota l  loss of  a personal l iberty of  
r ight  to move f reely.   The Jur isdict ion of  court  is  wide for 
the protect ion of  Human Rights of  an accused because the 
court  has not  to wait  unt i l  the actual  physical  act ion of  
deprivat ion is taken by the state but ,  much ear l ier the 
court  can interfere in cases of  an imminent threat  to the 
personal f reedom of  l i fe  or personal l iberty.149 The Apex 
Court   establ ished certa in instances when the personal 
l iberty is deprived which are  as under:-  
 
(a) A home is a fort  of  man and his fami ly where,  he can 
stay with a l l  personal l iberty and peace of  l i fe .  so by 
domici l iary vis i ts by the pol ice at  n ight  creat ing the 
nuisance and disturbance is a lso considered as 
vio lat ion of  personal l iberty150  
 
(b) A ja i lor cannot restra in a pr isoner to publ ish a book 
outside the ja i l  because he is a pr isoner151 
 
(c)  The ja i l  author i ty is  not  author ised to impose any of  
the restr ict ion which is unlawful  whi le a pr isoner is 
in  the ja i l152  
 
The word “ l i fe” is  been given very glor ious and enshrined 
approach in Art ic le 21,  because the l i fe  is not  mere 
survival  of  a human body or animal existence,153 but  i t  
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inc ludes to l ive wi th human digni ty.154 A r ight  to minimum 
subsistence al lowances dur ing h is suspension.155   The 
emphasise is given on meaningful complete and worth 
l iv ing l i fe  of  a man as narrated by D.D.Basu. I t  would, 
thus include -  
 
(a) The r ight  of  a person not  to be subjected to 'bonded 
labour '156 or to unfair  condit ions of  labour.157  
 
(b) The r ight  of  a bonded labourer to rehabi l i ta t ion af ter 
re lease.158  
 
(c)  Right  to l ive l ihood by means which are not  i l legal ,  
immoral  or opposed to publ ic pol icy159 but i t  cannot 
be extended to embrace and take with in i ts ambit  a l l  
sorts of  c la ims re lat ing to the legal  or contractual 
r ights for exercis ing the wri t  jur isdict ion.160  
 
Publ ic employment cannot be taken away by any 
procedure which is not  reasonable,  fa ir  and just.161 A 
Divis ion Bench has extended th is pr incip le to hold162 that 
when an employee is d isabled by a disease to perform the 
dut ies of  h is post ,  the employer should make an at tempt 
to adjust  h im in some other sui table post .163 The r ight  to 
work,  though not a fundamental  r ight ,  is  a means to 
development and source to earn l ive l ihood for a workman, 
lower c lass,  middle-class and poor people and af ter the 
appointment,  be i t  under the state,  i ts  agency, 
instrumental i ty,  jur ist ic  person or pr ivate entrepreneur, 
the employee is to be dealt  wi th as per publ ic e lement and 
in publ ic interest  assuring h im equal i ty under Art .14 and 
al l  concomitant  r ights emanat ing there f rom.164  
 
                                                 
154  F r a n c i s  C o r a l i e  M u l l i n  v .  U n i o n  T e r r i t o r y  D e l h i ,  A d m i n i s t r a t o r ,  A I R  1 9 8 1  S C  7 4 6  ( P A R A  3 )  :  ( 1 9 8 1 )  
1 S C C  6 0 8 ;  O l g a  T e l l i s  v .  B o m b a y  C o r p n . ,  A I R  1 9 8 6  S C  1 8 0  ( P A R A S  3 3 - 3 4 )  :  ( 1 9 8 5 )  3  S C C  5 4 5 ;  
D . T . C .  v .  M a z d o o r  C o n g r e s s  U n i o n  D . T . C . ,  A I R  1 9 9 1  S C  1 0 1  ( p a r a s  2 2 3 , 2 3 4 , 2 5 9 )  :  1 9 9 1  S u p p .  ( 1 )  
S C C  6 0 0  ;  C o n s u m e r  E d u c a t i o n  &  R e s e a r c h  C e n t r e  v .  U n i o n  o f  I n d i a ,  ( 1 9 9 5 )  3  S C C  4 2  ( p a r a  2 2 ) .   
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S u p r a  n o t e  1 5 3 .  
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B a n d h u a  M u k t i  M o r c h a  v .  U n i o n  o f  I n d i a ,  A I R  1 9 8 4  S C  8 0 2  ( p a r a  1 0 )  :  ( 1 9 8 4 )  3  S C C  1 6 1 .  
157  P e o p l e s '  U n i o n  v .  U n i o n  o f  I n d i a ,  A I R  1 9 8 2  S C  1 4 7 3 :  ( 1 9 8 2 )  3  S C C  2 3 5 .  
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N e e r a j a  C h a u d h a r y  v .  S t a t e  o f  M P . ,  A I R  1 9 8 4  S C  1 0 9 9  ( p a r a s  1 , 5 , 1 1 )  :  ( 1 9 8 4 )  3 S C C  2 4 3  
159 
 
O l g a  T e l l i s  v .  B o m b a y  C o r p n . ,  A I R  1 9 8 6  S C  1 8 0  ( p a r a s  3 3 - 3 4 )  :  ( 1 9 8 5 )  3  S C C  5 4 5 ;  D . T . C .  v .  
M a z d o o r  C o n g r e s s  U n i o n  D . T . C . ,  A I R  1 9 9 1  S C  1 0 1 ( p a r a s  2 2 3 ,  2 3 4 ,  2 5 9 )  :  1 9 9 1  S u p p .  ( 1 )  S C C  
6 0 0 .  [ C o n t r a r y  v i e w  i n  R e .  S a n t  R a m ,  A I R  1 9 6 0  S C  9 3 2  :  1 9 6 0  ( 3 ) S C R  4 9 9 ,  n o t  c o n s i s t e n t  w i t h  
i n t e r n a t i o n a l  u n d e r s t a n d i n g . ]  
160  S t a t e  o f  H . P .  v .  R a j a  M a h e n d r a  P a l ,  ( 1 9 9 9 )   4  S C C  4 3 ( p a r a  6 )  
161 
 
S u p r a  n o t e  1 5 9 .  
162 
 
N a r e n d r a  K u m a r  C h a n d l a  v .  S t a t e  o f  H a r y a n a ,  A I R  1 9 9 5  S C  5 1 9  ( p a r a  7 )  :  ( 1 9 9 4 )  4  S C C  4 6 0  
163
  
I b i d .  
164  A i r  I n d i a  S t a t u t o r y  C o r p o r a t i o n  v .  U n i t e d  L a b o u r  U n i o n ,  ( 1 9 9 7 )  9  S C C  3 7 7  ( p a r a  5 0 )  :  A I R   1 9 9 7  
S C  6 4 5  
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(d) Right  to a decent environment165and a reasonable 
accommodat ion.166 
 
The r ight  to an environment, f ree f rom smoke and 
pol lut ion fo l lows f rom the 'qual i ty '  of  l i fe , which is inherent 
in the guarantee of fered by Art .21.167 
 
(e) an obl igat ion upon the State to preserve the l i fe  of  
every person by of fer ing immediate medical  a id to 
every pat ient ,  regardless of  the quest ion whether he 
is an innocent or a gui l ty person.168 Compensat ion 
awarded for denia l  of  emergency medical  a id by 
Govt.  hospi ta ls on ground on non-avai labi l i ty of  bed, 
Paschim Banga Khet Mazdoor Samity v.  State of  
W.B.,  (1996) 4 SCC 37 (paras16,17 & 18) :  AIR 1996 
SC 2426. The cr iminal  law shal l  operate af ter the l i fe 
of  the in jured is saved.169  
 
( f ) Right  to the appropriate l i fe insurance pol icy with in 
the paying capaci ty and means of  the insured.170 
 
(g)  The r ight  to good health.171 
 
(h) The r ight  to move f reely and mingle with fe l low 
beings which is  v io lated i f  CBI is d irected to 
invest igate an of fence without  a pr ima-facie case.172  
 
4 . Right  to l ive guarantee in any c ivi l ized society 
impl ies the r ight  to food,  water,  decent environment, 
educat ion, medical care and shel ter.173  
 
5 . As appl ied to a pr isoner,  i t  would include his r ight  to 
the bare necessit ies of  l i fe  such as adequate 
nutr i t ion,  c loth ing, shel ter over the head, faci l i t ies 
for reading,  wri t ing,  in terviews, with  members of  h is 
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S h a n t i s t a r  B u i l d e r s  v .  N a r a y a n  K h i m a l a l  T o t a m e ,  A I R  1 9 9 0  S C  6 3 0  ( P A R A  9 )  :  ( 1 9 9 0 )  1  S C C  5 2 0  -  
3 - J u d g e s  
166  C h h e t r i y a  P a r d u s h a n  M u k t i  S a n g h a r s  S a m i t i  v .  S t a t e o f  U . P . ,  A I R  1 9 9 0  S C  2 0 6 0  ( P A R A  8 )  :  ( 1 9 9 0 )  
4  S C C  4 4 9 ;  V i n c e n t  P a n i k u r l a n g a r a  v .  U n i o n  o f  I n d i a ,  A I R  1 9 8 7  S C  9 9 0  ( p a r a  1 6 )   
167  S u p r a  n o t e  1 6 5  
168 
 
P r a m a n a n d  K a t a r  v .  U n i o n  o f  I n d i a ,  A I R  1 9 8 9  S C  2 0 3 9 ( P A R A S 7 , 8 )  :  ( 1 9 8 9 )  4  S C C  2 8 6 .  
169 
 
I b i d .  
170  L . I . C .  o f  I n d i a  v .  C o n s u m e r  E d u c a t i o n  &  R e s e a r c h  C e n t r e ,  ( 1 9 9 5 )  5  S C C  4 8 2  ( p a r a  1 8 )  :  A I R   
1 9 9 5  1 9 9 5  S C  1 8 1 1 .  
171  M . C . M e h t a  v .  U n i o n  o f  I n d i a ,  ( 1 9 9 9 )  6  S C C  9  ( p a r a 1 ) .  A l s o s e e  M . C . M e h a  v .  U n i o n  o f  I n d a ,  ( 1 9 9 9 )  
6  S C C  1 2 .  
172  C o m m o n  C a u s e ,  A  R e g i s t e r e d  S o c i e t y  v .  U n i o n  o f  I n d i a ,  ( 1 9 9 9 )  6  S C C  6 6 7 , ( p a r a s  1 7 4  a n d  1 7 5 )  :  
A I R  1 9 9 9  S C  2 9 7 9  
173  C h a m e l i  S i n g h  v .  S t a t e  o f  U . P . ,  ( 1 9 9 6 )  2  S C C  5 4 9  ( p a r a  8 )  :  A I R  1 9 9 6  S C  1 0 5 1 .  
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fami ly and f r iends,174 subject  to,  pr ison regulat ions,  
i f  any,175   
 
The digni ty of  female members of  the society must be 
mainta ined properly with decency and even personal 
examinat ion must be done by female of f icer.176  
 
The word ‘Personal L iberty’  is  a lso provides e laborat ive  
range of  personal f reedoms of  individuals against  any 
type of  physical  restra int  by the author i ty which includes -  
 
(a)  The r ight  of  locomot ion,  except in so far as i t  is 
 included in Art .  19(1) (d).177 
 
 (b) The r ight  to t ravel  abroad, i .e. ,  to move out of  
 India,178and to return to India;179 
 
(c)  The r ight  to social ize with members of  one's fami ly 
and f r iends;180 
 
(d) The r ight  of  a pr isoner to a speedy t r ia l ;181  
 
(e)  Loss of  c i t izenship,  which would entai l  deportat ion, 
 was assumed to be included in th is expression;182 
 
( f )   An order made under S.144, Criminal  Procedure 
Code to shoot anybody vio lat ing a curfew order has 
been held to vio late Art .21, s ince an order to shoot 
was ul t ra vi rus S.  144 of  the Criminal  Procedure 
Code;183 
 
(g)  The r ight  of  an employee in a d iscip l inary 
proceeding184 or of  a detainue before an Advisory 
Board185 to  take legal  a id,  where the employer or the 
Government is represented by a lawyer.  
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S u p r a  n o t e  1 5 4  
175 
 
I b i d .   
176  S t a t e  o f  P u n j a b  v .  B a l d e v  S i n g h ,  ( 1 9 9 9 )  6  S C C  1 7 2  ( p a r a  1 3  :  A I R  1 9 9 9  S C  2 3 7 8 .  
177  S a t w a n t  S i n g h  S a w h n e y  v .  A s s t .  P a s s p o r t  O f f i c e r ,  A I R  1 9 6 7 S C 1 9 3 6  ( 1 8 4 4 - 4 5 )  :  1 9 6 7  ( 3 )  S C R  5 2 5   
178 
 
S u p r a  n o t e  1 4 7  
179  S u p r a  n o t e  5 9 ,  
180  I b i d .  
181 
 
I b i d .  
182  S t a t e  o f  U . P .  v .  S h a h  M d . ,  A I R  1 9 6 9  S C 1 2 3 4  ( p a r a  7 ) :  ( 1 9 6 9 )  1  S C C  7 7 1 .  
183  J a y a n t i l a l  M o h a n l a l  P a t e l  v .  E r i c  R e n i s o n ,  ( 1 9 7 5 )  C r . L J  6 6 1  G u j .  ( p a r a s  1 5 , 1 7 )  :  ( 1 9 7 4 )  1 5  G u j .  
L R  8 7 5 .  
184 
 
B d .  o f  T r u s t e e s  o f  t h e  P o r t  o f  B o m b a y  v .  N a d k a r n i ,  D i l i p  K u m a r  R a g h a v e n d r a  N a t h ,  A I R  1 9 8 3  S C  
1 0 9  ( p a r a  1 3 )  :  ( 1 9 8 3 )  1  S C C  1 2 4 .  
185 
 
A . K . R o y  v .  U n i o n  o f  I n d i a ,  A I R  1 9 8 2  S C  7 1 0  ( p a r a  9 4 )  :  ( 1 9 8 2 )  1  S C C  2 7 1 .  
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The above r ights were very categorical ly d iscussed by the 
Supreme Court  in  many landmark cases.   
 
The Supreme Court  in  Unni Kr isnan v.  State of  A.P.186 
stated that ,  several  enumerated r ights fa l l  wi th in Art .21, 
s ince the expression 'personal l iberty'  has the widest 
ampl i tude.  In that  case the Court  i tse l f  gave the fo l lowing 
l is t  of  the r ights covered under Art .21.187 
 
1 . The r ight  to go abroad188 
  
2 . The r ight  to pr ivacy. 189  
 
3. The r ight  against  sol i tary  conf inement.190 
 
4 . The r ight  against  bar fet ters.191  
 
5. The r ight  to legal  a id.192  
 
6 . The r ight  to speedy t r ia l . 193 
 
7. The r ight  against  handcuff ing194.  
 
8 . The r ight  against  delayed execut ion.195 
 
 9. The r ight  against  custodia l  vio lence.196 
 
10. The r ight  against  publ ic hanging.197 
 
11. The r ight  to medical  assistance.198 
 
12.   The r ight  to Shelter.199  
 
Right  of  pr ivacy was also considered to be a r ight  of  vi ta l  
importance, which was decided in Kharak Singh’s case, 
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U n n i  K r i s h n a n ,  J . P .  v .  S t a t e  o f  A . P . ,  ( 1 9 9 3 )  1  S C C  6 4 5  :  A I R  1 9 9 3  S C  2 1 7 8  
187 
 
I b i d ,  p p .  6 6 9 - 7 0 .  
188  S u p r a  n o t e  1 7 7 .  
189  
 
G o b i n d  v .  S t a t e  o f  M . P . ,  A I R  1 9 7 5  S C  1 3 7 8  ( p a r a  2 8 ) :  ( 1 9 7 5 )  2  S C C  1 4 8 .  
190  S u n i l  B a t r a  v .  D e l h i  A d m n ,  ( 1 9 7 8 )  4  S C C  4 9 4 :  A I R  1 9 7 8  S C  1 6 7 5 .  
191  C h a r l e s  S o b r a j  v .  S u p d t . ,  C e n t r a l  J a i l ,  N e w  D e l h i ,  ( 1 9 7 8 )  4 S C C  1 0 4  :  A I R  1 9 7 8  S C  1 5 1 4  
192  M a d h a v  H a y a w a d a n r a o  H o s k o t  v .  S t a t e  o f  M a h a r a s h t r a ,   ( 1 9 7 8 )  3  S C C  5 4 4  :  A I R  1 9 7 8  S C  1 5 4 8 .  
193 
 
S u p r a  n o t e  5 9 ,  
194  P r e m  S h a n k a r  S h u k l a  v .  D e l h i  A d m n . ,  ( 1 9 8 0 )  3  S C C  5 2 6  :  A I R  1 9 8 0  S C  1 5 3 5 .  
195  V a t h e e s w a r a n ,  T . V .  v .  S t a t e  o f  T . N . ,  A I R  1 9 8 3   S C  3 6 1  :  ( 1 9 8 3 )  2  S C C  6 8 .  
196  S h e e l a  B a r s e  v .  S t a t e  o f  M a h a r a s h t r a ,  ( 1 9 8 3 )  2  S C C  9 6  :  A I R  1 9 8 3  S C  3 7 8 .  
197  A t t o r n e y  G e n e r a l  o f  I n d i a  v .  L a c h m a  D e v i ,  A I R  1 9 8 6  S C  4 6 7  :  ( 1 9 8 9 )  S u p p .  ( 1 )  S C C  2 6 4  
198  S u p r a  n o t e  1 6 8  
199 
 
S u p r a  n o t e  1 6 5 .  
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Pol ice vis i t ,  at  resident ia l  p lace of  vict im is unlawful  
d isturbance on the pr ivacy of  accused and his fami ly.   
  
Telephone tapping is a lso a vio lat ion of  personal l iberty 
which is restr icted and unlawful .  
 
Same way a female candidate cannot be asked about the 
personal quest ions,  which may af fect  their  modesty and 
sel f -respect200 o f  a lady.  Regarding the handcuff ing,  Apex 
Court  has decided in mater of  Premshankar Shukla ’s case 
that ,  the Secretary to Govt.  of  Madhya Pradesh to amend 
the pol ice regulat ion and issue the proper guidel ines for 
pol ice personnel.  The ser ious view was taken by the Apex 
Court  in  case of  Khedat Majddor Chetna Sangathan v.  
State of  MP. AIR 1995 SC 31. For over looking the 
handcuff ing of  the member of  t r ibal  organizat ion by the 
judic ia l  magistrate.   
 
The same way a let ter wri t ten by Shri  Kuld ip Niar was 
inst i tuted as Publ ic Interest  L i t igat ion by the Supreme 
Court  and the guidel ine for handcuff ing was given,  in case 
of  vio lat ion would at t ract  the contempt of  the court .  
 
(Ci t izens for Democracy v.  State of  Assam 1995 SCC Cri .  
600.)  
 
3.2.9 Right  to fa ir  and open t r ia l  
 
Fair  and open t r ia l  is  a part  of  just  and fa ir  judic ia l  
process,  regarding the procedure adopted by the Court ,  
evidences and witnesses examined by the court .  
 
In other words i t  is  whole process of  evaluat ing the act or 
omission of  an accused, in l ight  of  statement of  
wi tnesses,  cross-examinat ion done by the p leaders,   
 
The basic idea of  fa ir  and open t r ia l  is  that  the judic iary 
should not  behave in arbi t rary,  d iscret ionary,  fanciful  or 
whimsical  manner or wi th pre-determined mind.   
 
As per the Internat ional  Covenant on Civi l  and Pol i t ica l  
Rights,  1966, Art ic le 14(1).  Al l  persons shal l  be equal 
before the Courts and Tr ibunals.  In the determinat ion of  
any cr iminal  charge against  h im, or of  h is r ights and 
obl igat ions in a sui t  of  law, everyone shal l  be ent i t led to a 
fa ir  and publ ic hearing of  a competent ,  independent and 
impart ia l  t r ibunal establ ished by law. 
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N e e r a  M a t h u  v .  L I C ,  A I R  1 9 9 2  S C  3 9 2  :  ( 1 9 9 2 )  1  S C C  2 8 6  
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The Press and the publ ic may be exc luded f rom al l  or part  
of  a t r ia l  for reasons of  morals,  publ ic order or nat ional 
securi ty in a  democrat ic society,  or  where the interest  of 
the pr ivate l ives of  the part ies,  but ,  any judgment 
rendered in a cr iminal  case or in a sui t  at law, shal l  be 
made publ ic,  except where the interest  of  juveni le persons 
otherwise requires or the proceedings concerning 
matr imonia l  d isputes or the guardianship of  chi ldren.  
 
Everyone charged with a cr iminal  of fence shal l  have the 
r ight  to be  presumed innocent unt i l  proved  gui l ty 
according to law. 
 
In the determinat ion of  any cr iminal charge against  him, 
everyone shal l  be ent i t led to the fo l lowing minimum 
guarantees,  in  fu l l  equal i ty:  
 
(a) To be informed prompt ly and in detai l ,  in  a language 
which he understands of  the nature and cause of  the 
charge against  h im; 
 
(b) To have adequate t ime and faci l i t ies for the 
preparat ion of  h is defense and to communicate with 
counsel of  h is own choosing.  
 
(c)  To be t r ied without undue delay;  
 
(d) To be t r ied in h is presence, and to defend himself  in  
person or through legal  assistance of  h is own 
choosing;  to be informed, i f  he does not  have legal 
assistance, of  th is r ight ;  and to have legal  
assistance assigned to h im, in any case where the 
interests of  just ice so require,  and without  payment 
by h im in any such case if  he does not  have 
suf f ic ient means to pay for i t ;  
 
(e) To examine, or have examined, the witnesses 
against  h im and to obtain the at tendance and 
examinat ion of  wi tnesses on his behalf  under the 
same condit ions as witnesses against  h im; 
 
( f ) To have the f ree assistance of  an interpreter i f  he 
cannot understand or speak the language used in 
Court ;  
 
(g)  Not to be compel led to test i fy against  h imself  or to 
confess gui l t .  
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4. In the case of  juveni le persons,  the procedure shal l  
 be such as wi l l   take account of  their  age and the 
 desirabi l i ty of  promot ing their  rehabil i ta t ion.  
 
5. Everyone convicted of  a cr ime shal l  have the r ight  to 
 h is convict ion  and sentence being reviewed by a 
 h igher t r ibunal according to law. 
 
6. When a person has by a f inal decis ion been 
convicted of  a cr iminal  of fence and when 
subsequent ly h is convict ion has been reversed or he 
has been pardoned on the ground that  a new or 
newly d iscovered fact  shows conclusively that  there 
has been a miscarr iage of  just ice,  the person, who 
has suf fered punishment as a resul t  of   such 
convict ion shal l  be compensated according to law, 
unless, i t  is  proved that the non-disclosure of  the 
unknown fact  in t ime is whol ly or part ly at t r ibutable 
to h im. 
 
7. No one shal l  be l iable to be t r ied or punished again 
for an of fence for which he has already been f inal ly 
convicted or acquit ted in accordance with each 
country.  
 
The t r ia l  should be in open court ,  but  i f  facts and the 
c ircumstances of  the case are of  the nature which may 
end in danger,  the Apex Court  a l lowed to change the 
venue, as in the case of  former Prime Minister,  but  the 
change in t iming of  t r ia l  court  was not  a l lowed, as decided 
in the case of  Commissioner of  Pol ice v.  Registrar,  Delh i  
High court ,  New Delhi ,  1996, 6,  SCC 323, AIR 1997 SC 
95.  
 
The same way the matter Hawala t ransact ion was fetching 
the publ ic to media and press but ,  i t  was held that  i t  
would af fect  the essent ia l  of  fa ir  t r ia l ,  including the 
presumpt ion of  innocence. Anukul Chandra Pradhes v.  
Union of  India,  1996 SCC. 354, para 307) I t  was further 
observed that  the observat ion of  Supreme Court  would not 
ef fect  or have no inf luence on the t r ia l  regarding the 
innocence of  the person.  
 
Procedure establ ished by Law 
 
Art ic le 21 of  Consti tut ion of  India provides,  the word 'Law'  
has been used in sense of  state-made or enacted law and 
not  as an equivalent  of  law in the abstract  or general  
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sense embodying the pr incip les of  natural  just ice.201 In 
other words,  the procedure means not  the procedure of  
natural  just ice or common law in a phi losophical  aspect  of  
law as may be narrated in jur isprudence. But,  precisely 
and very categorical ly i t ’s  a procedure which has been set 
or declared by the state as a part  of  ru les and regulat ions 
of  implementat ion of  any enacted law. 202 Further i t  is  very 
c lear ly narrated that  the t r ia l  should be absolute ly fa ir  in 
the sense that  i t  should not  be arbi t rary,  unfa ir or 
unreasonable.  Art .21 further prescr ibes that ,  any 
procedures which are adopted by lawful  enactment which 
may be modif ied, change or a l ter at  the given point of 
t ime. I t  is  a val id law. I f  i t  is  enacted by a competent 
Legis lature and if  i t  does not  vio late any of  the other 
fundamental  r ights declared by the Const i tut ion,  e.g.  
Art .14203 or Art .22204 or Art .19.205  Hence, notwithstanding 
Art .21, i t  is  open to chal lenge the Const i tut ional i ty of  a 
law which deprives a person of  h is l i fe or personal l iberty 
on the ground- 
 
(a) That i t  has not been enacted by a competent 
 Legis lature;206   
 
(b) That the law suf fers f rom the vice of   excessive 
 delegat ion;207  
 
(c)  That i t  const i tutes a colourable exercise of   the 
 legis lat ive power;208   
 
(d) That i f  the law is a subordinate legis lat ion,  i t  is  
u l t ra virus or,  i f  i t  is   an order,  that  is  mala  f ide;209  
 
(e) That i t  contravenes any of  the fundamental  r ights 
other than Art .21,210 e .g. ,  Art .14211or 19212 or 22213 
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V i d y a  V e r m a  ( S m t . )  v .  S h i v n a r a y a n  V e r m a ,  ( D r . ) ,  1 9 9 5 )  ( 2 )  S C R  9 3 8  :  A I R  1 9 5 6  S C  1 0 8 ;  R a m  
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( f ) That i t  is  vague;214 
 
(g)  That i t  does no offer to he pr isoner a r ight  to legal  
 assistance;215  
 
(h) That i t  is  unfa ir  or unreasonable216  
 
( i )  That i t  vio lates natural  just ice.217 
  
Art .8,  10-11 the right  to fa ir  t r ia l  is  provided under the 
c ivi l  and pol i t ica l  r ights.  
 
3.2.10Right  to Speedy Just ice 
 
 The preamble of  Const i tut ion of  India very c lear ly 
emphasised on provid ing just ice:  Socia l ,  Economic and 
Pol i t ica l ,  to every c i t izen of  India.   Along with other 
ingredients such as fa ir ,  just ,  reasonable and open tr ia l ,  
the weightage is given on speedy just ice.  Because delay 
in just ice is no just ice.  The ingredients of  Art ic le 21 very 
c lear ly establ ish, speedy just ice as an essentia l  
ingredient  of  just  and fa ir  just ice,  but  the Supreme Court 
had advanced the concept of  speedy just ice.218The device 
for ear ly d isposal of  cr iminal  appeal was stressed in case 
of  Aja ibsingh.219 
 
 The whole idea of  speedy just ice is to br ing out  the 
accused f rom the di lemma, whether he is gui l ty or not ,  
and if  not  then he should be re leased immediate ly.  The 
pr incip le of  ‘presumpt ion of  innocence’  is  a fundamental 
pr incip le of  speedy just ice.   Unt i l  the gui l t  is  proved on 
the part  of  pr isoner,  he must be set f ree as ”acquit ta l”  in  
the society.  I f  the process of  adjudicat ion or t r ia l  is  very 
s low, the accused is deprived of  h is personal l ibert ies for 
a  long,   because of  the complexi t ies of  procedure, 
overburdened judic iary,  less number of  judges f inal ly i t ,  
br ings a miscarr iage of  just ice.  
 
  In developed countr ies l ike America,  the judic ia l  rat io is 
115,  per mi l l ion people as compared to India the rat io is 
of  10 to 15 per mi l l ion.   
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  In  the case of  Rudul Shah v.  State of  Bihar.   I t  was a 
great  t ragedy of  judic iary system, where an innocent 
person suf fered the imprisonment for 14 years,  because of  
the mistake on the part  of  pol ice and judic iary,  just ice was 
del ivered very late and he was declared innocent af ter 
loosing his valuable 14 years.   
 
 The speedy just ice is only avai lable remedy to accused 
through judic iary.  
 
  60% arrests are unwanted and unnecessary as reported 
by Nat ional  Pol ice Commission.  The judic iary is  the only 
machinery to detect  these 60% of  innocent people out  of  
100% accused presented before them for the t r ia l to 
re lease them immediate ly.  The ro le of  judic iary is 
important  as compared to other invest igat ing author i t ies.   
 
 Covenant on Pol i t ica l  and Civi l  Rights,  1966 provide:-   
 
 The r ight  to speedy t r ia l  encompasses al l  the stages 
namely the stage of  invest igat ion,  inquiry,  t r ia l ,  revis ion 
and re-t r ia l  as decided in case Abdul Rehman Antulay.  220 
The judic ia l  act ivism also contr ibuted a great help to 
protect ion of  Human Rights in very popular cases of  
Hussainara Khatoon and other cases as under : -  
 
( i )  I f  the procedural  law does not  provide for speedy 
t r ia l  for the accused.221 The Court has ordered 
immediate re lease of  many persons kept in ja i l  for a 
long t ime, without  t r ia l  or even without  a charge222,  
or does not  provide for h is pre-t r ia l  re lease on bai l  
on h is personal bond, when he is indigent and there 
is no substant ia l  r isk of  h is absconding.223  
 
( i i )  I f  an under-t r ia l  pr isoner is kept  in ja i l  for a per iod 
longer than the  maximum term of  imprisonment 
which could have been awarded on his convict ion.224  
 
( i i i )   Where,  owing to no faul t  of  the accused himself ,225 
the State takes an inordinate delay in r inging an 
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accused to t r ia l  or in  preferr ing appeal against  h is 
acquit ta l .226 The prosecut ion may be quashed in case 
of  unexpla ined delay in hold ing the t r ia l .227  
 
( iv)  I f  the accused is not  of fered f ree legal  a id,  where he 
is too poor to engage a lawyer,228 provided the 
lawyer engaged by the State is not objected to by 
the accused.229  
 
 In  1976, Art ic le 39-A (Free and Competent  Legal Aid) was 
inserted by the way of  42nd Const i tut ional  amendment, as 
under:-   
 
 Art ic le 39-A. “The State shal l  secure that the operat ion of  
the legal  system promotes just ice,  on the basis of  equal 
opportuni ty,  and shal l ,  in  part icular,  provide f ree legal  a id, 
by sui table legis lat ion or schemes or in any of  the way,  to 
ensure that  opportuni t ies for securing just ice are not 
denied to any c i t izen by reason of  economic or other 
d isabi l i t ies.”  
 
 The mot ive behind entrust ing the l iabi l i ty of  provid ing 
just ice on the shoulders of  the state was entrusted to 
ensure that  the opportuni t ies for securing just ice are not 
denied to any c i t izen because of  h is d isabi l i t ies which 
may be economical  or lack of  educat ion or any other. 
Subsequent to th is development in the year 1987, The 
Legal Services Author i t ies Act ,  was enacted to see that,  
a l l   c i t izens get  just ,  fa ir  and speedy just ice,  at  the cost  of  
state. I rrespect ive of  any d iscr iminat ion or d isabi l i t ies.  
 
 The dif ferent commit tees f rom grass root  levels,  of  ta luka 
or d ist r ic t  or state and even up to Apex Court  these 
commit tees are working to provide the f ree legal  a id.  
  
 The concept of  Lok Adalat  has brought extraordinary and 
outstanding results in Gujarat  since year 1982 to 
01/05/2007, in toto 69,829 Lok Adalats were conducted 
and 39,02,590 cases are set t led and disposed i t  is  a great 
contr ibut ion for the protect ion of  Human Rights of  accused 
for minor of fences or other of fences.  
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  In  addi t ion to that  a l ternat ive d ispute redressal 
mechanism is a lso introduced and working ef f ic ient ly and 
brought good results.  
 
 The in i t ia t ive is also taken for the pendency of  cr iminal  
and civi l  cases by the Apex Court ,  “Evening Courts” are 
a lso been working and get t ing good disposal.  The “Fast 
Track Court”  is  one of  the contr ibut ions for the speedy 
just ice.   
 
 Under Art ic le 216 i t  is  a mandatory duty of  president in 
whom the power to appoint  the judges is vested and to 
appoint  proper number of  judges which is required to 
d ischarge the obl igat ion to ensure the speedy just ice,  as 
held in the case of  Supreme Court  Advocate records and 
associat ion v.  Union of  India,  AIR 1994 SC 268, paras. 
505-507.  
 
 Fundamental  r ights of  a pr isoner 
 
1. I t  is  establ ished that  even when a person is 
convicted and imprisoned under sentence of  Court , 
he does not  lose, a l l  the fundamental  r ights which 
are avai lable to al l  persons under the Const i tut ion, 
except ing those which cannot possib ly by enjoyed 
owing to the fact  of  incarcerat ion,  such as the r ight  
to move f reely [Art.  19(1) (d)]  or the r ight  to pract ice 
a procession [Art.  19(1) (g)]230  Hence, a pr isoner 
can cla im to exercise the fo l lowing fundamental 
r ights:  
 
(a) The r ight  to acquire hold and dispose of  property231  
 
(b) The f reedom of  expression,232 reading and wri t ing 233 
except in so far as i t  is  c i rcumscribed by the fact  of 
imprisonment.234 I t  fo l lows that  no pr ior restra int  can 
be imposed on the Press to publ ish the 
autobiography of  a condemned pr isoner,  and 
nobody's consent is required in so far as i t  is  based 
on publ ic records.235  
 
(c)  The r ight  under Art .  21,  not  to be deprived of  h is l i fe 
or personal l iberty except 'according to procedure 
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establ ished by law'236 Where a pr isoner d ied due to 
in jur ies received dur ing the beating by "Munshi 
Kedis"  (convicts author ized to supervise the 
movement of  the pr isoners) and no legal  sanct ion  or  
any other re levant mater ia l  for such author izat ion 
was shown by the government,  the Supreme Court 
d irected the I .G. (Pr isons) to f i le  an af f idavi t  
personal ly indicat ing under what author i ty such 
supervisors were working in the ja i ls  and the act ion 
taken to prevent such event.237 
 
(d) The r ight  against  d iscr iminat ion under Art .  14. 
Hence, i f  one convict  is  given concessions f rom 
pr ison dut ies and obl igat ions which are denied to 
another,  the latter may complain of  the vio lat ion of 
Art .14.238   
 
2 . This means that  any pr ison regulat ion or restr ict ion 
or punishment which is sought to be imposed in 
addit ion to239 those resul t ing f rom the sentence of 
Court ,  must st i l l  be tested by the procedural 
safeguards under Art .21,240 which involve ' fa i rness' 
and 'natural  just ice ' .241  
 
 Thus,  
 
( i )  I f  the pr isoner is subjected to mental  torture, 
psychic pressure or physical  in f l ic t ion beyond the 
legi t imate l imits of  lawful  imprisonment,  the pr ison 
author i t ies shal l  have to just i fy their  act ion by 
producing legal  sanct ion or be l iable for the 
excesses.242  
 
( i i )  An arrested person or under-t r ia l  pr isoner should not 
be subjected to handcuff ing243.  Handcuff ing and 
t rying with ropes of  pat ient-pr isoners lodged in 
hospi ta l ,  inhuman and vio lat ive of  Human Rights, 
Ci t izens For Democracy v.  State of  Assam, (1995) 3 
                                                 
236  
 
P a t n a i k  D .  B h u v a n  M o h a n  v .  S t a t e  o f  A . P . ,  A I R  1 9 7 4  S C  2 0 9 2  ( P A R A  1 0 )  :  ( 1 9 7 5 )  3  S C C  1 8 5 ;  
S u n i l  B a t r a  v .  D e l h i  A d m n . ,  A I R  1 9 7 8  S C  1 6 7 5  :  ( 1 9 7 8 )  4  S C C  4 9 4  ;  F r a n c i s  C o r a l i e  M u l l i n  V .  
A d m i n i s t r a t o r ,  U n i o n  T e r r i t o r y  o f  D e l h i ,  ( 1 9 8 1 )  1  S C C  6 0 8  :  A I R  1 9 8 1  S C  7 4 6 ;  A . K . R o y  v .  U n i o n  o f  
I n d i a ,  ( 1 9 8 2 )  1  S C C  2 7 1  :  A I R   1 9 8 2  S C  7 1 0 ;   K e w a l  P a t i  v .  S t a t e  o f   U . P . ,  ( 1 9 9 5 )  3  S C  6 0 0  ( p a r a  
2 ) ;  S t a t e  o f  A . P .  v .  C h a l l a  R a m k r i s h n a  R e d d y ,  ( 2 0 0 0 )  5  S C C  7 1 2  ( p a r a  2 2 )  : A I R  2 0 0 0  S C  2 0 8 3 .  
237  W a t c h d o g  s  I n t e r n a t i o n a l  v .  U n i o n  o f  I n d i a ,  ( 1 9 9 8 )   S C C  3 3 8  
238  I b i d .  
239  
 
I b i d .  
240  
 
I b i d .  
241  I b i d .  
242  I b i d  
243 
 
S u n i l  G u p t a  v .  S t a t e  o f  M . P . ,  ( 1 9 9 0 )  2  S C J  4 0 9  :  ( 1 9 9 0 )  3  S C C  1 1 9 ;  K h e d a  M a z d o o r  C h e t n a  
S a n g a t h  v .  S t a t e  o f  M . P . ,  A I R  1 9 9 5  S C   3 1  ( p a r a  4 3 )  :  ( 1 9 9 4 )  6  S C C  2 6 0  
 172 
SCC 743 (para 15):AIR 1996 SC 2193. In the 
absence of  just i fying c i rcumstances,  e.g. ,  where 
there is a reasonable apprehension of  the pr isoner 
f leeing just ice.244 I f  the Pol ice escort ing the accused 
to or f rom Court  want to handcuff ,  the Pol ice must 
report  the extraordinary c ircumstances and seek the 
d irect ions of  the Court .245  
 
( i i i )   In  short ,  a pr isoner remains a human being 
notwithstanding his imprisonment and would be 
ent i t led to those minimum Human Rights such as 
recreat ion,  f reedom f rom extremes of  heat  and cold, 
f reedom f rom indigni t ies l ike compulsory nudity or 
other vulgar i t ies over and above those restr ict ions 
which the Prison administrat ion is ent i t led to impose 
for mainta in ing internal  order,  d iscipl ine,  prevent ion 
of  escape and the l ike,  which fo l low f rom the 
sentence of  imprisonment.246 He is ent i t led to 
Const i tut ional  protect ion against  human degradat ion,  
so long as l i fe lasts.247  
 
 Using handcuffs and other fet ters by ja i l  author i t ies 
indiscr iminately is  vio lat ion of  law declared in var ious 
decis ions of  the Supreme Court i t  would at t ract the 
provis ions of  the Contempt of  Courts Act .  The Magistrate 
may grant  permission to handcuff  in  very rare cases.248  
Right  to d igni ty and fa ir  t reatment is not only avai lable to 
a l iv ing man but  also to h is body af ter h is death.  Hence, 
the ja i l  author i t ies shal l  not  keep the body of  any 
condemned pr isoner suspended af ter the medical  of f icer 
has declared him to be dead.249  
 
( iv)  I t  fo l lows, that  in  case of  an unusual ly delayed 
execut ion of  a  death sentence, the accused is,  in 
proper cases,  ent i t led to a subst i tut ion of  
imprisonment of  l i fe  instead of  death.250   
 
(v)  Imprisonment would be unlawful  the moment,  i ts 
lawful  just i f icat ion is wi thdrawn, e.g.  af ter the 
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convict  is  acquit ted at  the t r ia l251 or af ter an insane 
pr isoner is declared sane.252  
 
 Simi lar ly,  the convict  may complain of  breach of  Art .  14,  i f  
he is subjected to forced labour without  remunerat ion in 
rendering mental  work of  a pr ivate nature.253  
 
(v i )  Where the person in custody of  the pol ice is 
deprived of  h is l i fe  unlawful ly,  the defense of  
sovereign immunity would not  be avai lable to the 
State.  The wrong-doer and the State would be 
accountable and responsib le.254  
 
 Protect ion against  the arrest  and detent ion in Art ic le 22 of 
Indian Const i tut ion  
 
 Art ic le 22 
 
(1) No person, who is arrested shal l  be detained in 
custody without  being informed, as soon as may not 
be,  of  the grounds for such arrest  nor shal l  he is 
denied the r ight  to consult ,  and to be defended by,  a 
legal  pract i t ioner of  h is choice.  
 
(2) Every person who is arrested and detained in 
custody shal l  be produced before the nearest 
magistrate with in a per iod of  twenty-four hours of  
such arrest excluding the t ime necessary for the 
journey f rom the place of  arrest  to the court  of  the 
magistrate and no such person shal l  be detained in 
custody beyond the said per iod without  the author i ty 
of  a magistrate.  
 
(3) Nothing in c lauses (1) and (2) shal l  apply – 
 
(a) To any person who for the t ime being  in  an enemy 
al ien;  or 
 
(b) To any person who is arrested or deta ined  under 
any law provid ing for prevent ive detent ion.  
 
(4) No law provid ing for prevent ive detent ion shal l  
 author ize the detent ion of   a person for a longer 
 per iod than three months unless- 
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(a) an Advisory Board consist ing of  persons who are, or 
have been, or are qual i f ied to be appointed as 
Judges of  a High Court ,  has reported before the 
expirat ion of  the said per iod of  three months that 
there is in i ts  opin ion suf f ic ient  cause for such 
detent ion:  
 
 Provided that  noth ing in th is sub-clause shal l  authorize  
the detent ion of  any person beyond the maximum period 
prescr ibed by any law made by Parl iament under sub-
clause (b) of  c lause (7);  or 
 
(b) Such person is deta ined in accordance with the 
provis ions of  any law made by Parl iament under sub-
clause 9(a) and (b) of  c lause (7).  
 
(5) When any person is deta ined in pursuance of  an 
order made under any law provid ing for prevent ive 
detent ion,  the author i ty making the order  shal l ,  as 
soon as may be,  communicate to such person the 
grounds on which the order has been made and shal l  
af ford h im the ear l iest  opportuni ty of  making a 
representat ion against  the order.  
 
(6) Nothing in c lause (5) shal l  requi re the author i ty 
making any such order as is referred to in that 
c lause to d isclose facts which such author i ty 
considers to be against  the publ ic interest  to 
d isclose.  
 
 (7) Parl iament may by law prescr ibe- 
 
(a) the c ircumstances under which,  and the c lass or 
c lasses of  cases in which,  a person may be detained 
for a per iod longer than three months under any law 
provid ing for prevent ive detent ion without obta in ing 
the opin ion of  an Advisory Board in accordance with 
the provis ions of  sub-clause (a) of  c lause (4);  
 
(b) the maximum period for which any person may in 
any c lass or  c lasses of  cases be detained under 
any law provid ing for prevent ive  detent ion;  and 
 
(c)  The procedure to be fo l lowed by an Advisory Board 
in an inquiry under sub-clause (a) of  c lause (4) 
 
 The lengthy art ic le narrat ing the norms for the arrest  and 
detent ion as a very pr imary and basic guidel ine for the 
author i ty invest igat ing or interrogat ing must observe the 
provis ions narrated as under:-   
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 (1) Safeguard against  arrest ,   
 
 Clause 1 & 2 of  said art ic le provides the umbrel la of  
protect ion against the arbi t rary arrest  by any author i ty as 
decided in the case of  Aja ib Singh.255  
 
  The except ion are a lso been given that  in  cases of  
fo l lowing nature.   
 
(1) Any person who is involved with cr iminal  quasi-
cr iminal  of fence which is pre judic ia l to the state or 
publ ic interest .  
 
(2)   Arrest    for   the detent ion in c ivi l  pr ison for c ivi l  
causes.  
 
(3)  Removal of  female members of  the society f rom the 
brothel .   
 
(4)  Deportat ion of  an a l ien  
 
 Right  to be informed against the arrest  
  
 As d iscussed ear l ier the purpose of  informing the grounds 
of  arrest  to the accused is very s imple,  that  accused must 
be made aware of  reasons ,why he has been arrested, 
wi th the knowledge of  grounds of  arrest  accused can 
understand about the a l legat ions.  he can prepare h imself  
for defense ,  he can give the guidel ine of  factual  aspect to 
h is advocate i f  required,  in  appropriate case the wri t  of  
habeas corpus may done before the High Court .  As 
decided by Supreme Court  in  case of  Madhu v.  State, AIR 
1950, “merely to inform the person that  he is been 
arrested u/s.7 of cr iminal  law amendment act ,  1932 
without  giv ing any part iculars of  the a l leged act  for which 
such act ion has been taken against h im is not  suf f ic ient 
compl iance with Art ic le 22(1). These grounds must be 
expla ined to the person who is arrested in vernacular 
even i f  he knows Engl ish as decided in the case of  Abdul 
Rehman Bhadarwahi256 
  
 Right  to consult  legal  pract i t ioner:   
 
1. The person arrested has a r ight  to consult  a legal 
adviser of  h is own choice,  ever s ince the moment of  
h is arrest  and also to have ef fect ive interview with 
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the lawyer out  of  the hearing of  the pol ice,  though i t  
may be with in their  presence.257 
  
2 . The r ight  extends to any person who is arrested, 
whether under the general law or under a specia l 
statue.258  
   
 This art ic le does not  give any guarantee or any absolute 
r ight  to supply the lawyer,  by the state but give the 
opportuni ty to engage a lawyer.   
 
 Right  to produce before the Magistrate:   
 
 The product ion before the judic ia l  author i ty wi th in 24 
hours of  arrest is  a fundamental  r ight  of  the accused, 
which is in conf i rmat ion of  the l ibert ies provided under 
sect ion 57 of  Criminal  Procedure Code and even i t  is  
extended to the persons arrested under pursuance of  the 
warrant  issued by the competent  court  as decided in case 
of  Gunapat i  Keshav Ram Reddy.259 The word nearest  
Magistrate is a lso to be understood under the focus of  the 
provis ions made under sect ion 167 of  Criminal  Procedure 
Code means the magistrate act ing under the judic ia l  
capaci ty having a proper jur isdict ion.  The anus of  
Magistrate before whom the person is produced, is to 
apply h is judic ia l  mind to determine that  whether the 
arrest  was in accordance with law or i t  was arbi t rary or 
fancifu l  or mal ic ious.  As decided in the case of  
Madhul imia in reference to AIR 1969 SC 1014 (1018) 
1969. As far as the prevent ive detent ion is concerned the 
accused under such prevent ive detent ion is not  required 
to be produced before the Magistrate with in 24 hours of  
h is arrest  or detent ion or even not e l igib le to defended by 
the lawyer.260 the purpose of  detent ion is a resul t  of  
puni t ive act ion but  i t  is  a precaut ionary act ion to contro l  
the behaviour of  accused, so that  he may not  harm the 
society.   
 
 The object  of  puni t ive detent ion is l ike a nature of  
punishment for the act  or omission of  the accused, 
whereas the prevent ive detent ion is an act  of  state for 
restra in ing the person f rom doing wrong to the society 
which comes with in the entr ies of  n inth entry of  f i rst  l is t  
and th ird entry of  th ird l is t .   
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 The provis ion of  prevent ive detent ion provides very vide 
powers to the state to inf r inge the personal l ibert ies of  
c i t izens but ,  i t  would be used only against  ant isocia l  and 
subversive e lements of  the society and to save the 
common publ ic f rom the endangerment l ike ly to be created 
by such elements. As decided in the case of  A.K.Roy261 
the prevent ive detent ion laws must be recognized properly 
by the state authori ty and should be used judic iously.   
 
 ( i )  By reason of  Art .21- 
 
(a) Prevent ive detention cannot be ordered by the 
Execut ive without  the author i ty of  a law and unless 
to conform with the procedure la id down therein.262  
 
(b) The law must be a val id law, i .e.  wi th in the 
legis lat ive competence of  the Legis lature which is 
enact ing i t .  
 
( i i )  Art .  22,  imposes the fo l lowing restr ict ions upon the 
power of  the Legis lature i tself ,  to enact a law of 
prevent ive detent ion – 
 
(1) Making i t  obl igatory to const i tute an Advisory Board 
to recommend conf i rmat ion of  the detent ion where i t  
is  sought to cont inue beyond two months.  [See 
under Sub-sec (4), below] 
 
(2) A State law cannot author ize detent ion beyond the 
maximum period prescr ibed by the Parl iament under 
the powers given to i t  under Clause (7).  
 
(3) The Parl iament a lso cannot make a law author izing 
detent ion beyond two months without  the 
intervent ion of  an Advisory Board unless the law 
conforms to the condit ions la id down in Clause (7).  
 
(4) Provis ion has also been made to enable the 
Parl iament to prescr ibe the procedure.  
 
(5) Apart  f rom these enabl ing and disabl ing provis ions 
certa in procedural  r ights have been expressly 
safeguarded by Clause (5) of  Art.22. 
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  A person detained under a law of  prevent ive detent ion has 
a r ight  to obta in informat ion as to the grounds of  h is 
detent ion and has also the r ight  to make a representat ion 
protest ing against  an  order of  prevent ive detent ion.  This 
r ight  has been guaranteed independent ly of  the durat ion 
of  the per iod of  detent ion.263   
 
( i i i )  In  Cooper 's case,264 i t  has a lso been held in some 
cases that  a law265  under Art .  22 must a lso pass the 
test  of  reasonableness under Art .19 (1) (d).266 
 
3 .2.11Right  to bai l  
 
 Pe rsona l  l ibe r t ies  and  f reedom a re  gua ran teed  by  the 
Cons t i tu t ion .  R igh t  to  ba i l  i s  a  r i gh t  w i th  a  v i ta l  
impo r tance .  P r io r  t o  i ndependence  and  fo rmat ion  o f  t he 
Cons t i tu t ion ,  the  r i gh t  to  ba i l  was  p rov ided  unde r  the 
p rov is ions  o f  Code  o f  Cr im ina l  P rocedu re .  W hen  ba i l  i s  
re jec ted  the  pe rsona l  l ibe r t y  o f  an  accused  is  dep r i ved ,  
the  jud ic ia ry  must  exe rc i se  the  powers  to  g ran t  the  ba i l .  
The  s ign i f i cance  and  the  sweep  o f  A r t i c le  21  makes  the  
dep r i va t ion  o f  l ibe r t y ,  a  ma t te r  o f  g rave  conce rn  and  
pe rm iss ib le  on ly  when the  law au tho r ise .  
 
 I t  i s  reasonab le  even ,  handed  and  gea red  to  the  goa ls  
o f  commun i t y  good ,  the  s ta te  necess i t y  spe l t  ou t  i n  
A r t i c le  19  reasonab leness  pos tu la tes  in te l l i gen t  ca re  
and  p red ica tes  the  dep r i va t ion  o f  f reedom by  re fusa l  o f  
ba i l  i s  no t  f o r  pun i t i ve  pu rpose  bu t  f o r  b i f oca l  i n te res t  
o f  jus t ice  to  the  ind iv idua l  invo lved  and  the  soc ie t y  
e f f ec ted . 267 The  same  pr inc ip le  was  accep ted  in  case  o f  
Babus ingh 268 
 
  R igh t  o f  the  accused  in  ba i lab le  o f f ence  is  r i gh t  o f  
accused ;  i t  canno t  be  cu r ta i led  by  any  execu t i ve  
d i rec t ion  o r  i ns t ruc t ion . 269 The  cou r t  has  power  to  
re lease  a  pe rson  on  ba i l  even  in  ba i l ab le  o f f ence . 270  
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  Same  way,  i f  once  the  ba i l  i s  g ran ted  fo r  a  he inous  
c r ime  and  accused  is  en joy ing  the  ba i l  f o r  cons ide rab le  
pe r iod  w i thou t  any  p ro tes t ,  ba i l  ough t  no t  to  be  
cance l led .  In  o the r  words ,  ba i l  may no t  be  g ran ted 
l i gh t l y  in  he inous  o f fence  bu t  s imu l taneous ly  once 
g ran ted  i t  canno t  be  cance l led  w i thou t  p rope r  p ro tes t . 271  
 
 The  p r inc ip les  can  be  la id  down  for  g ran t ing  the  ba i l  as  
unde r : -  
 
( i )  C r ime  His to ry ,  educa t ion  and  soc ia l  background  o f  
the  accused  
 
( i i )  Na tu re  and  ser iousness  o f  c r ime  and  
sur round ings .  
 
( i i i )  Seve r i t y  o f  o f f ence  and  mu l t ip l i c i t y  o f  o f f ence .  
 
( i v )  S tage  o f  inves t iga t ion  and  ev idences  co l lec ted  by 
the  po l i ce  au tho r i t y .  
 
( v )  Scope  and  chances  o f  man ipu la t ions  by  the 
accused .  
 
( v i )  Number  o f  w i tnesses ,  S ta tus  o f  w i tnesses ,  
P robab i l i t ies  o f  hos t i le  t he  w i tnesses  by  the  
accused .  
 
( v i i )  Poss ib i l i t ies  o f  repe t i t ion  o f  c r ime.  
 
( v i i i )  Poss ib i l i t ies  o f  abscond ing  and  non -ava i lab i l i t y  o f  
accused  dur ing  the  t r ia l .  
 
( i x )  P robab le  endange rments  to  v i c t im  o r  f ami l y  
members  o f  v i c t im  o r  soc ie t y  i n  gene ra l  by 
g ran t ing  the  ba i l  to  the  accused   
 
 I t  was  ve ry  in te res t ing case  whe re  Mahomad  Masud and  
O the rs  we re  no t  be ing  g ran ted  the  ba i l  by  Ka rna taka  
H igh  Cour t  spec i f i ca l l y  in  la rge r  pub l ic  in te res t .  The 
mat te r  was  rega rd ing  the  po l lu t ion  in  t he  c i t y  o f  
Banga lo re .  W hen the  po l lu t ion  leve l  gone  to  p ick  leve l  
and  new gene ra t ion  o f  d i sease  due  to  po l lu t ion  have  
taken  b i r th .  By  keep ing  in  v iew the  la rge  number  o f  
veh ic les ,  the  p rob lem o f  adu l te ra t ion  to  t he  fue l  was  a  
ma jo r  con t r ibu ted  fac to r  f o r  the  hea l th  haza rds  to  the 
pub l ic  and  the  inves t iga t ion  was  unde r  p rocess  so  in  
the  f i rs t  pe t i t ion  accused  was no t  g ran ted  the  ba i l .   
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 Because  o f  many ins tances  o f  unde r  t r ia l  p r isone rs ,  
who  we re  de ta ined  in  ja i l  f o r  pe r iod  beyond  the  
max imum pe r iod  o f  pun ishment  p rov ided  fo r  the  a l leged  
o f fence ,  t he  Code  o f  Cr im ina l  Procedu re  (Amendment ) ,  
2005  was  inse r ted  w i th  e f f ec t  f rom  23 r d  June ,  2006  to  
p rov ide  the  fo l lowing  re l ie f  to  unde r  t r ia l  p r i sone rs  f o r  
the  p ro tec t ion  o f  the i r  r i gh t  o f  pe rsona l  l ibe r t y  and  
f reedom as  unde r : -  
 
 Sec .436 -A .  Max imum pe r iod  fo r  wh ich  an  unde r  t r ia l  
p r isoner  can  be  de ta ined . 272 –  W here  a  pe rson  has ,  
du r ing  the  pe r iod  o f  inves t iga t ion ,  inqu i ry  o r  t r ia l  unde r  
th i s  Code  o f  an  o f fence  unde r  any  law (no t  be ing an  
o f fence)  f o r  wh ich  the  pun ishment  o f  dea th  has  been  
spec i f ied  as  one  o f  the  pun ishmen ts  under  tha t  l aw 
unde rgone  de ten t ion  fo r  a  pe r iod  ex tend ing  up  to  one -
ha l f  o f  the  max imum pe r iod  o f  imp r i sonmen t  spec i f ied  
fo r  tha t  o f f ence  unde r  tha t  law,  he  sha l l  be  re leased  by 
the  Cou r t  on  h is  pe rsona l  bond  w i th  o r  w i thou t  su re t ies :  
 
 P rov ided  tha t  the  Cour t  may,  a f te r  hea r ing the  Pub l i c  
P rosecu to r  and  fo r  reasons  to  be  reco rded  by  i t  i n  
wr i t ing ,  o rder  the  con t inued  de ten t ion  o f  such  pe rson  
fo r  a  pe r iod  longe r  t han  one -ha l f  o f  the  sa id  pe r iod  o r  
re lease  h im  on  ba i l  i ns tead  o f  the  pe rsona l  bond  w i th  o r  
w i thou t  su re t ies :  
 
 P rov ided  fu r the r  tha t  no  such  pe rson  sha l l  i n  any  case 
be  de ta ined ,  du r ing  the  pe r iod  o f  inves t iga t ion ,  inqu i ry  
o r  t r i a l  f o r  more  than  the  max imum pe r iod  o f  
impr i sonment  p rov ided  fo r  the  sa id  o f f ence  unde r  tha t  
l aw.  
 
 Exp lana t ion .  –  In  compu t ing  the  pe r iod  o f  de ten t ion  
unde r  t h i s  sec t ion  fo r  g ran t ing ba i l ,  the  pe r iod  o f  
de ten t ion  passed  due  to  de lay  in  p roceed ing  caused  by  
the  accused  sha l l  be  exc luded ]  
 
 Dec id ing  the  app l ica t ion  fo r  ba i l  i s  a  c r i t i ca l  
examina t ion  o f  j ud ic ia ry ,  because  the  ba lance  i s  
requ i red  to  be  ma in ta ined  be tween  two  con f l i c t i ng 
demands o r  in te res t ,  on  two  d i f f e ren t  axes .  The  
advancement  o f  a rgument  done  by  the  p leade r  o f  
accused ,  tha t  the  p resumpt ion  o f  i nnocence  t i l l  he  is  
f ound  gu i l t y ,  must  p reva i l  in  add i t ion  to  o ther  
suppo r t i ve  a rguments  rega rd ing h is  s ta tus ,  hea l th ,  
educa t ion ,  f ami l y  background ,  repu ta t ion  e t c .  whe reas 
con ten t ion  taken  by  the  government  p leade r  o r  p leade r  
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wi th  p rosecu t ion  tha t ,  ba i l  may in te r rup t  the  p rocess  o f  
i nves t iga t ion ,  the  scope  o f  man ipu la t ion  w i th  w i tnesses  
o r  ev idences  is  the re  o r  even  somet imes  there  cou ld  be  
endange rment  f o r  v i c t ims o r  f o r  v i c t im ’s  f ami l y  a long 
w i th  the  soc ie t y .  Th is  a l l  s i tua t ions  c rea te  a  tough  task  
fo r  jud i c ia ry  to  dec ide  fo r  ba i l .  Many t imes  jud ic ia ry  i s  
unde r  t he  p ressure  o f  pub l i c  op in ion  and  pub l ic  
con f idence ,  wh ich  may no t  be  shaken  because  o f  
g ran t ing  the  ba i l  in  se r ious  o r  he inous  c r ime and  
espec ia l l y  when  med ia  has  h igh l igh ted  the  i ssue  in  
gene ra l  pub l ic .  A  s t r i c t  v iew is  ca l led  fo r  aga ins t  a  
rap is t ,  who  has  t r i ed  to  mo les t  the  honour  and  v i rg in i t y  
o f  a  woman leav ing  he r  w i th  unmatched  s t i gma  fo r  he r  
rema in ing l i f e  wh ich  canno t  o r  shou ld  no t  go  unno t iced  
on  the  pedes ta l  o f  p rov i s ion  o f  ba i l . 273  
 
 The  fo l lowing  a re  we l l  se t t led  p r inc ip les  regard ing 
g ran t ing  o f  ba i l  in  pend ing Cases :   
 
(a )  Ba i l  shou ld  no t  be  re fused  as  a  mat te r  o f  
pun ishment ;   
(b )   The  app l ican t  shou ld  be  p resumed  to  be  innocen t  
t i l l  he  is  p roved  gu i l t y ;   
( c )   Na tu re  o f  accusa t ion  and  the  ex ten t  o f  pun ishmen t  
a re  re levan t  f ac to rs ;  
(d )   Ba i l  i s  the  ru le  and  re jec t ion  is  excep t ion ;   
(e )  L ike l ihood  o f  jump ing  the  ba i l  and  tamper ing  w i th  
ev idence  a re  re levan t  f ac to rs . 274  
 
 As  Jus t i ce  Goswami  has  obse rved : 275 
 
 “W e may repea t  the  two  paramount  cons ide ra t ions  v iz . ,  
l i ke l ihood  o f  the  accused  f lee ing  f rom  jus t ice  and  h is  
tamper ing  w i th  p rosecu t ion  ev idence  re la te  to  ensur ing 
a  fa i r  o f  the  case  in  a  Cou r t  o f  Jus t ice .  I t  i s  essen t ia l  
tha t  due  and  p rope r  we igh t  shou ld  be  bes towed on 
these  two  fac to r  apa r t  f rom o the r .  The re  canno t  be  an  
inexorab le  f o rmu la  in  the  mat te r  o f  g ran t ing  ba i l .  The  
fac t s  and  c i rcums tance  o f  each  case  w i l l  gove rn  the  
exe rc ise  o f  jud i c ia l  d i sc re t ion  in  gran t ing  o r  cance l ing 
ba i l . ”  
 
 Ba i l  se rves  in te res t  o f  j us t i ce  in  two - fo ld  ways .  To  the  
ind iv idua l  invo lved  and  the  soc ie t y  a f f ec ted .  
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 K r ishna  I ye r  J .  observed . 276 
 
 “T he  cons ide rab le  pub l i c  expense  in  keep ing  in  cus tody  
whe re  no  dange r  o f  d isappearance  o r  d i s tu rbance  can 
danger  o f  d isappea rance  o r  d is tu rbance  can  a r i se  is  no t  
a  neg l ig ib le  cons ide ra t ion .  Equa l l y  impo r tan t  i s  the 
dep lo rab le  cond i t i on ,  ve rg ing  on  the  inhuman,  o f  ou r  
sub - ja i l s ,  tha t  the  un reward ing c rue l t y  and  expens ive  
cus tody  o f  avo idab le  incarce ra t ion  makes  re fusa l  o f  
ba i l ,  un reasonab le  and  po l ice  favou r ing  re lease  jus t l y  
sens ib le . ”  
 
 Re f lec t i ng on  the  consequence  o f  den ia l  o r  ba i l  to  a  
pe rson  in  cus tody h i s  Lo rdsh ip  po in ted  ou t  as  fo l l ows: 277 
 
 “T he  consequences  o f  p re - t r ia l  de ten t ion  a re  g rave .  
De fendants  p resumed  innocen t  a re  sub jec ted  to  the 
psycho log ica l  and  phys ica l  depr iva t ions  o f  j a i l  l i f e ,  
usua l l y  unde r  more  one rous  cond i t ion  than  a re  imposed  
on  conv ic ted  de fendan ts .  The  ja i led  de fendan t  loses  h is  
j ob  i f  he  has  one  and  is  p reven ted  f rom con t r ibu t ing  to  
the  p repa ra t ion  o f  h is  de fence .  Equa l l y  impo r tan t ,  the  
bu rden  o f  h i s  de ten t ion  f requen t l y  f a l l s  heav i l y  on  the  
innocen t  members  o f  h is  f ami l y . ”  
 
 Jus t i ce  Bhagwat i  i n  a  repo r t  t o  t he  Lega l  A id  
Commi t tee ,  “The  Ba i l  sys tem causes  d isc r im ina t ion  
aga ins t  the  poor  s ince  the  poor  wou ld  no t  be  ab le  to  
f u rn i sh  ba i l  on  accoun t  o f  the i r  pove r t y  wh i le  the 
wea l th ie r  pe rsons  o therwise  s im i la r l y  s i tua ted  wou ld  be  
ab le  to  secu re  the i r  f reedom because  they  can  a f fo rd  
and  fu rn ish  ba i l . ”  Th is  d i sc r im ina t ion  a r i ses  even  i f  the  
amoun t  o f  the  ba i l  se t  by  the  Magis t ra te  is  no t  so  h igh  
‘ f o r  a  la rge  ma jo r i t y  o f  those  who a re  b rough t  be fo re  
the  cou r ts  i n  c r im ina l  cases  a re  so  poo r  tha t  they  wou ld  
f ind  i t  d i f f i cu l t  to  f u rn i sh  ba i l  even  in  sma l l  amount . 278 
Th is  inbu i l t  d isc r im ina t ion  in  the  ba i l  sys tem i s  bound  to  
shake  the  con f idence  o f  such  p r isone rs  in  the  jud ic ia l  
sys tem.  
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4. Protection of Human Rights of Under-trial  Prisoners 
 
 “ I  know not whether Laws be r ight ,  
 Or whether Laws are wrong; 
 Al l  that  we know who l ie  in gaol  
 Is that  the wal l  is  st rong;  
 And that each day is l ike a year,  
 A year whose days are long.”  
 “Every pr ison that men bui ld 
 Is bui l t  wi th br icks of  shame, 
 And bound with bars lest  Christ  
 Should see 
 How men their  brothers maim” 
 “The vi lest  deeds l ike poison weeds,  
 Bloom wel l  in  pr ison-air ;  
 I t  is  only what is good in Man 
 That wastes and withers there.”  
  
     …..  Oscar W ilde (1854-1900) 
 
 The bal lad of  Reading Gaol,  1898, V,  i ,  i i i ,  v.  
 
 For the i l l i terate person whether the law is r ight  or wrong 
meaning there by just /unjust ,  fa ir /unfa ir  or reasonable or 
otherwise,  makes no dif ference, paral le l  for a l i terate who 
does know the law equal ly law gives same ef fect  meaning 
thereby law or  i ts  in terpretat ion is a subject  matter of  
sta lwarts of  law and judic iary but  suf fered by common 
man. For a common man breach of  law is a reason for 
sentencing him to the ja i l  and real ly he is unable to 
understand that  reason, which commonly observed in 
major i ty of  cases.   
 
 The delay in just ice specif ica l ly for the under-t r ia l  
pr isoners the wal l  of  pr ison is so strong that,  poet has 
narrated each day is l ike a year and year is  l ike whole 
l i fe . I t  is  further narrated that ,  the pr ison is bui l t  by br icks 
of  shame and bounded by the bars. The only witness to 
the worst  posi t ion of  man is God, means except God, 
nobody is their  to rescue the man. where even brother 
h imself  maim the brother.   
 
 ‘ ’The vi lest  deed, inhuman and heinous of fences are 
cul tured in the atmosphere of  a pr ison to the h ighest 
range of  growth and the f lowers of  such poisonous plants 
of  of fences fu l ly b looms in the a ir which so adversely 
af fect  to even a good man who even by some error 
entered the pr ison,  he looses his good qual i t ies, 
capaci t ies and turns h im to a cr iminal . ’ ’  
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 Mr.  Just ice V.R.Krishan Iyer h ighl ighted the agonies of 
pre-t r ia l  detenues in the fo l lowing words:  
 
 “The consequences of  pre-t r ia l  detent ion are grave.  
Defendants presumed innocent are subjected to 
psychological  and physical  depravat ion of  ja i l  l i fe, 
usual ly under more onerous condit ions than are 
imposed on convicted defendants.  The ja i led 
defendant loses h is job i f  he has one and is 
prevented f rom contr ibut ing to the preparat ion of  h is 
defense. Equal ly important ,  the burden of  h is 
detent ion f requent ly fa l ls  heavi ly on the innocent 
members of  h is fami ly1.    
 
 Under-t r ia l  pr isoners are a group of  people await ing their  
t r ia l  and just ice,  because of  delay in just ice.  They pay the 
heavy to l l  o f  their  precious l i fe  a long with losses suf fered 
by their  belongings.  The Internat ional  Human Rights 
instruments have provided ser ies of  provis ions for the 
protect ion of  Human Rights of  under-t r ia l  pr isoners,  which 
can be enl isted as under.   
 
 The r ights of  under-t r ia l  pr isoners,  regarding the physical  
condit ions,  as per Internat ional  Instruments,  Indian Prison 
Act ,  and Jai l  Manuals etc.  
 
1 Registrat ion,  Classi f icat ion of  pr isoners and their  
accommodat ion.  
 
Most dangerous Criminals are l ike e lephants, d if f icu l t  to 
def ine but  easy to recognize 2….  
 
Pr ison of f icers are assigned very d i f f icu l t  task of  
ident ifying casual,  habi tual  and hardcore cr iminal  and to 
be accommodated separate ly,  as per the c lassif icat ion.  
 
The registrat ion and classif icat ion is a pr imary funct ion of  
a ja i l  author i ty.  
 
The registrat ion of  pr isoner’s entry in pr ison, h is 
movement to Court ,  or to hospi ta l  or re lease on bai l  or 
t ransfer to another pr ison,  everyth ing is required to be 
registered properly for physical  ver i f icat ion of  pr isoner. To 
put  a check on disappearances of  pr isoners,  missing of  
the pr isoners is a vi ta l  issue for the protect ion of  Human 
Rights of  pr isoners.  The registrat ion is a basic document 
for the same. Sect ion 24,  25 & 26 of  Chapter 4 of  the 
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Prison Act , 1894 imposes the responsib i l i ty  to 
superintendent of  ja i l  for admission,  removal and 
discharge of  pr isoners.  
 
1.1 Registrat ion  
 
1.1.1 Provis ions of  The Indian Prison Act  
 
Sect ion 12 of  the Prison Act3 provides for records to be 
kept  by the pr ison Superintendent as under:-   
 
Sect ion 12.  Records to be kept by Superintendent.  – 
 
The Superintendent shal l  keep, or cause to be kept, the 
fo l lowing records:-  
 
(1) a register of  pr isoners admit ted;  
 
(2) a book showing when each pr isoner is to be 
re leased; 
 
(3) a punishment-book for the entry of  the punishments 
 in f l ic ted on pr isoners for pr ison-of fences;  
 
(4) a vis i tors ’  book for the entry of  any observat ions 
made by the vis i to rs touching any matters connected 
with the administrat ion of  the pr ison; 
 
(5) a record of  the money and other art ic les taken f rom 
 pr isoners;  and al l  such other records as may be 
 prescr ibed by ru les under Sect ion 59.  
 
For the pract ical  purpose the entry in ja i l  is  registered in 
“Gate Register-11”whenever any accused is brought to the 
pr ison.  In addi t ion to that  physical  ver i f icat ion about h is 
belongings and health is a lso been done by the duty 
of f icer.  His belongings can be handed over to vis i tors of  
pr isoners a lso on request  or otherwise they are handed 
over back when the accused is re leased f rom the pr ison. 
I f  he is found in jured he wi l l  not  be al lowed to be admitted 
subsequent ly detai led entry in “Register No.1” is done 
regarding the pr isoner.  
 
1.1.2 Provis ions under Internat ional  Instruments  
 
Pr incip les on the Ef fect ive Prevent ion and Invest igat ion of 
Extra legal ,  Arbi t rary and Summary Execut ions,  Art ic le 6:  
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Governments shal l  ensure that  persons deprived of  their 
l iberty are held in of f ic ia l ly recognised places of  custody,  
and that  accurate informat ion on their  custody and 
whereabouts,  including t ransfers, is  made prompt ly 
avai lable to their  re lat ives and lawyer or other persons of  
conf idence. 
 
Declarat ion on the Protect ion of  Al l  Persons f rom 
Enforced Disappearance, Art ic le 10:  
 
An of f ic ia l  up-to-date register of  a l l  persons deprived of  
their  l iberty shal l  be mainta ined in every p lace of  
detent ion.  Addit ional ly,  each State shal l  take steps to 
mainta in s imi lar centra l ized registers.  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 7:  
 
(1) In every p lace where pr isoners are imprisoned there 
shal l  be kept  a bound registrat ion book with 
numbered pages in which shal l  be entered in respect 
of  each pr isoner received:  
 
(a) Informat ion concerning his ident i ty;  
 
(b) The reasons for h is commitment and the author i ty 
therefore;  
 
(c)  The day and hour of  h is admission and re lease;  
 
(2) No person shal l  be received in an inst i tut ion without 
a val id commitment order of  which the detai ls shal l  
have been previously entered in the register.  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 35:  
 
(1) Every pr isoner on admission shal l  be provided with 
wri t ten informat ion about the regulat ions governing 
the t reatment of  pr isoners of  h is category,  the 
d iscip l inary requi rements of  the inst i tut ion,  the 
author ized methods of  seeking informat ion and 
making complaints,  and al l  such other matters as are 
necessary to enable h im to understand both h is 
r ights and his obl igat ions and to adapt h imself  to the 
l i fe  of  the inst i tut ion.  
 
(2) I f  a pr isoner is i l l i terate,  the aforesaid informat ion 
shal l  be conveyed to h im oral ly.  
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1.2 Classi f icat ion  
 
The classi f icat ion of  pr isoners according to their  age, 
length of  sentence, degree of  cr iminal i ty,  and sect ions of  
cr ime appl ied by the pol ice author i ty or by Court  is  to be 
done by the pr ison author i ty for accommodat ing the 
pr isoners.   
 
1.2.1 Provis ions of  the Indian Prison Act  
 
The categorical  provis ions are provided under Sect ion 27 
(2) (3) (4) as under:-  
 
Sect ion 27.  Separat ion of  pr isoners: 
 
The requis i tes of  th is Act  wi th respect  to the separat ion of  
pr isoners as fo l lows:-  
 
(1) in  a pr ison where male pr isoners under the age of  
[ twenty-one] are conf ined,  means shal l  be provided 
for separat ing them al together f rom the other 
pr isoners and for separat ing those of  them who have 
arr ived at  the age of  puberty f rom those who have 
not ;  
 
(2) un-convicted cr iminal  pr isoners shall  be kept  apart 
f rom convicted cr iminal  pr isoners;  and 
 
(3) Civ i l  pr isoners shal l  be kept  apart  f rom cr iminal  
pr isoners.  
 
1.2.2 Internat ional  Instruments and standards 
 
Moreover,  the convicted pr isoners are kept  separate than 
the under-t r ia l  pr isoners by keeping in v iew the basic  
pr incip les as under which are a lso provided under Art ic le 
10(2)(a) of  Covenant: -  
 
(a) The assumpt ion of  innocence is an underl ine 
doctr ine to keep separate both the groups of  
pr isoners f rom each other i .e.  convicted and under-
t r ia l  pr isoners.  For under-t r ia l  pr isoners there is a 
b ig hope that  they are assumed to be innocent, 
hence they should not  be c lubbed with hardcore or 
convicted pr isoners.  
 
(b) The human digni ty and sense of  respect  is  required 
to be mainta ined for an under-t r ia l  pr isoner than 
thereof  a convicted pr isoner.  
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According to the UN Standard Minimum Rules adopted 
(August  30,1955) by the United Nat ions Congress on the 
prevent ion of  cr ime and the t reatment of  of fenders untr ied 
people in custody have always been of fered opportuni ty to 
work but  shal l  not been required to work,  i f  they chooses 
to work,  they shal l  be paid for i t .4  
 
An under t r ia l  pr isoner shal l  be a l lowed to inform 
immediate ly h is/her fami ly members of  h is/her detent ion 
and shal l  be given al l  reasonable faci l i t ies for 
communicat ing with h is/her fami ly members and f r iends 
and for receiving vis i ts f rom them, subject  only to 
restr ict ions and supervis ion as are necessary in  the 
interests of  the administrat ion of  pr ison.   
 
Art ic le 10(2) of  the Covenant on Civi l  and Pol i t ica l  Rights, 
requires that  convicted and un-convicted pr isoners be 
kept  in separate quarters but ,  they need not  be kept  in 
separate bui ld ing.5 Necessary arrangements should be 
done by the pr ison author i ty in such a way that  convicted 
pr isoners may not  come into contact  wi th un-convicted 
pr isoners,  but  the contact  between the two classes of  
pr isoners are kept str ic t ly  to a minimum necessary for the 
performance of  var ious tasks.6  
 
1.2.3 Actual  pract ice of  c lassi f icat ion 
 
As per the pract ice in the pr isons the c lassi f icat ion is 
done on some dif ferent  basis as under:-  
 
(A) Casual pr isoner – means, any person detained who 
is not  a habitual  person as def ined as habitual 
pr isoner.  
 
 Habitual pr isoners are a lso again d ivided in two 
categories -  star c lass and ordinary c lass.  
 
 Star Class is the pr isoners,  who are having good 
character,  not  having grave cruel ty and moral ly committed 
persons. They are not being given any specia l  pr ivi lege, 
but  they are considered re l iable and t rustworthy 
pr isoners,  i f  they are to be promoted as convict  of f icers.  
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6  I b i d  
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(B) Habitual  Pr isoner – persons convicted of  any of fence 
or whose previous convict ion or convict ions  are for 
the of fences of  Chapter XI I ,  XVI,  XVII  & XVII I  and/or 
a person commit ted or deta ined in pr ison Under 
Sect ion 123 ( to be read with 109,110) of  Criminal 
Procedure.  
 
(C)  Convicted Prisoner – a pr isoner,  who is convicted by 
verdict  of  court  af ter due process of  law and t r ia l .  
 
  Convicted pr isoners are again c lassi f ied as Class 1 and 
Class 2.  
 
 This c lassif icat ion is done on the basis of  socia l  status, 
mode of  l iv ing etc.  This c lassi f icat ion is done in 
accordance with the order passed by competent 
sentencing court .  I f  no order is passed the convicted 
pr isoner is considered as Class 2 pr isoner.  
 
 Sect ion 3(3) of  the Prisons Act,  1894 provides:-  
 
 “convicted cr iminal  pr isoner” means any cr iminal  pr isoner 
under sentence of  a Court  or Court-mart ia l ,  and includes a 
person detained in pr ison under the provis ions of  Chapter 
VI I I  of  the Code of  Criminal  Procedure,  1882, (10 of  1882) 
or under the Prisoners Act ,  1971 (5 of  1871).  
 
(D)  Under-t r ia l  /  await ing t r ia l  – these are the pr isoners 
who are await ing their  t r ia l  and they are in the 
judic ia l  custody.   
 
 There are two classes of  pr isoner i .e.  Class 1 and Class 2 
based on the socia l  status,  mode of l iv ing,  educat ion etc. 
This a lso been done on the basis of  the order passed by 
competent  court .  
 
(E) Civ i l  Pr isoner – normal ly c iv i l  debtors or persons 
conf ined to c ivi l  ja i l  under Civi l  Procedure Code, as 
def ined under Section 3 of  the Prison Act ,  1894, c ivi l  
pr isoner means any pr isoner who is not  a cr iminal  
pr isoner.  
 
(F)  Female Prisoners 
 While female pr isoners are brought to the pr ison, 
their  physical  examinat ion must be done by female 
of f icers and they are to be kept absolute ly in 
separate quarters on the supervis ion of  ladies 
guards which are popular ly known as Matron 
provided in The Prisons Act ,1894 under Sect ion 27 
(1) as under:-  
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Sect ion 27(1) in a pr ison contain ing female as wel l  as 
male pr isoners,  the females shal l  be imprisoned in 
separate bui ld ings,  or separate parts of  the same 
bui ld ing,  in  such manner as to prevent their  seeing, or 
conversing or hold ing any intercourse with,  the male 
pr isoners;  
 
No male ja i l  personnel would be al lowed in female 
pr isoners’  cel l .  He must be accompanied with two other 
female guards.  For the young female pr isoners,  the 
menstruat ion register is  a lso kept separate ly.  Depending 
upon the re l igion and customary requirements minimum 
jewelr ies l ike “Mangalsutra”,  “Bangles” with “Kumkum” are 
a l lowed. Pregnant female pr isoner is provided addit ional 
food.  Female pr isoners with her chi ld would be provided 
addit ional  food,  for chi ld separate and crèche is a lso 
provided.  
 
Rule 8 provides that ,  the d if ferent  categories of  pr isoners 
should be kept  in separate inst i tut ions or parts of  
inst i tut ions taking into account of  their  sex,  age,  cr iminal 
record,  the legal reason for their  detent ion and the 
necessi t ies of  their  t reatment.  
 
Thus,  
 
(a) Men and women shal l  so far as possib le be detained 
in separate inst i tut ions in an inst i tut ion which 
receives both men and women the whole of  the 
premises al located to women shal l  be ent i re ly 
separate;  
 
(b) Untr ied pr isoners shal l  be kept separate f rom 
convicted pr isoners;  
 
(c)  Persons imprisoned for debt7 and other c ivi l  
pr isoners shal l  be kept  separate f rom persons 
imprisoned by reason of  a cr iminal  of fence;  
 
(d) Young pr isoners shal l  be kept  separate f rom adults8 
as per the ear l ier provis ions but  present ly as per 
The Juveni le Just ice (Care and Protect ion) Act ,  
2000, they are to be kept  in observat ion homes but 
not  in pr isons.  
 
                                                 
7  T h e  r u l e  r e q u i r e s  t h a t  " p e r s o n s  i m p r i s o n e d  f o r  d e b t "  b e  s e p a r a t e d  f r o m  p r i s o n e r s  c o n v i c t e d  o f  
c r i m e s .  H o w e v e r ,  i m p r i s o n m e n t  f o r  d e b t  i s  p r o h i b i t e d  b y  A r t i c l e  1 1  o f  t h e   C o v e n a n t  
8  I n  a c c o r d a n c e  w i t h  s u b - p a r a g r a p h  ( b ) ,  u n t r i e d  j u v e n i l e s  s h o u l d  b e  s e p a r a t e d  f r o m  j u v e n i l e s  f o u n d  
g u i l t y  o f  a  c r i m i n a l  o f f e n c e .  S e e  a l s o  R u l e  1 7  o f  t h e  R u l e  f o r  t h e  P r o t e c t i o n  o f  J u v e n i l e s  
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1.3 The Al l  India Jai l  Reforms Commit tee  
 
The Al l  India Jai l  Reforms Committee has noted in i ts  
report  that  the arrangement for their segregat ion even in 
d i f ferent  wards are not  ef fect ive.  The Commit tee further 
observed that  the factors l ike overcrowding and per iodic 
large turn-over of  pr isoners overr ide a l l  pr incip les and 
requirements of  segregat ion.  In real i ty,  segregat ion has 
become a provis ion only on paper.9  
 
No separate inst i tut ion has so far been set  up for under 
t r ia l  persons by any Sate or Union Terr i tory.  However,  
they are segregated f rom the convicts in separate 
enclosures of  ja i ls .  As the proport ion of  under t r ia ls in the 
pr ison populat ion has been r is ing fast  over the years,  the 
pr ison administrat ion has increasingly been concerned 
with their  day-to-day problems, somet imes, even at the 
cost  of  convicts.  
 
1.4 The Mul la Commit tee   
 
The Mulla Committee has given following recommendations 
for classif icat ion of prisoners, which are as under: 
 
(a) The Princip le of  c lassi f icat ion included in the Report 
of  the Al l  Indian ja i l  Manual Commit tee (1958-59) 
should be adopted on a nat ional  basis.  
  
(b) The pr incip les of  keeping a pr isoner as near h is 
home as possib le should be broadly kept  in v iew at  
the t ime of  c lassif icat ion of  inmates.  
 
(c)  Panel of  experts should be appointed by the 
Government of  India on a regional basis to assist 
the State and Union Terr i tor ies to prepare basis 
p lans for set t ing up classif ied inst i tut ions.  
 
2 Physical  atroci t ies and compensat ion.  
 
 The Internat ional Human Rights Instruments has very 
precisely and categorical ly made the provis ions against  
the torture and i l l - t reatment in pr isons.  The state is l iable 
for any type of ,  cruel ,  inhuman, degrading t reatment or 
punishment to the pr isoners.   
 
 
 
 
                                                 
9  R e p o r t  o f  t h e  A l l  I n d i a  J a i l  R e f o r m s  C o m m i t t e e ,  1 9 8 0 - 8 3 ,  p a g e  1 0 8 : 9 . 1  
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2.1 Meaning & Concept of  Torture 
 
The term ‘ torture ’ is  def ined as any act  which causes a 
severe pain or suf fer ing which may be physical  or mental 
which is intent ional ly inf l ic ted on a prisoner other than the 
normal pain or suf fer ing which is  inherent  because of  
detent ion or imprisonment.   
 
 As per World Web Dict ionary,  the meaning of  torture is 
“The del iberate,  systemat ic or wanton inf l ic t ion of  physical 
or mental  suf fer ing by one or more persons in an at tempt 
to force another person to yie ld informat ion or to make a 
confession or for any other reason, somet imes i t  is ,  
extreme mental d ist ress,  unbearable physical  pain, 
in tense feel ing of  suf fer ing,  acute mental  of  physical 
pain.”  
 
 The types of  torture can be narrated as bast inado, boot, 
burning,  cruci f ixion,  d ismemberment,  e lectr ic shock,  
excruciat ion,  fa langa, geni ta torture, judic ia l  torture,  k ia 
quen, k i t tee,  martyr,  martyr ize,  nai l  pul l ing,  nai l  removal,  
p icket ,  p iquet , pro longed interrogat ion, rack, sensory 
deprivat ion,  s leep der ivat ion and strapado. 
 
2.2 Internat ional  Instruments and Torture  
 
 The Internat ional  Instruments provides for the protect ion 
of  Human Rights as under:  -   
 
 Universal  Declarat ion of  Human Rights,  Art ic le 5:  
 
 “No one shal l  be subjected to torture or to cruel ,  inhuman 
or degrading t reatment or punishment.  
 
 Convent ion against  Torture and Other Cruel ,  Inhuman or 
Degrading Treatment or Punishment, Art ic le 1.1:  
 
 “… the term “torture” means any act  by which severe pain 
or suf fer ing,  whether physical  or mental ,  is  in tent ional ly 
inf l ic ted on a person for such purposes as obtain ing f rom 
him or a th ird person informat ion or a confession, 
punishing him of   an act  he or a th ird person has 
commit ted or is  suspected of  having commit ted, or 
in t imidat ing or coercing h im or a third person, or for any 
reason based on discr iminat ion of  any k ind,  when such 
pain or suf fer ing is inf l ic ted by or at  the inst igat ion of or 
wi th the consent or acquiescence of  a publ ic of f ic ial  or 
other person act ing in an of f ic ia l  capaci ty.  I t  does not 
include pain or suf fer ing ar is ing f rom, inherent  in or  
incidental  to lawful sanct ions.  
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 Convent ion against  Torture and Other Cruel ,  Inhuman or 
Degrading Treatment or Punishment ,  Art ic le 2:  
 
1. Each State Party shal l  take ef fect ive legis lat ive,  
administrat ive,  judic ia l  or other measures to prevent 
acts of  torture in any terr i tory under i ts jur isdict ion.  
 
2. No except ional  c ircumstances whatsoever,  whether 
a state of  war or a threat  of  war,  in ternal  pol i t ica l  
instabi l i ty or any other publ ic emergency,  may be 
invoked as a just i f icat ion of  torture.  
   
3. An order f rom a superior of f icer or a publ ic author i ty 
may not  be invoked as a just i f icat ion for torture.  
 
 Convent ion against  Torture and Other Cruel ,  Inhuman or 
Degrading Treatment or Punishment, Art ic le 10;  
 
 “Each State Party shal l  ensure that  educat ion and 
informat ion regarding the prohib i t ion against  torture are 
fu l ly included in the t ra in ing of  law enforcement 
personnel,  c ivi l  or mi l i tary,  medical  personnel,  publ ic 
of f ic ia ls and other persons who may be involved in the 
custody,  in terrogat ion or t reatment of  any individual 
subjected to any form of  arrest ,  detent ion or 
imprisonment.  
 
 Code of  Conduct for Law Enforcement Off ic ia ls, Art ic le 3:  
 
 “Law enforcement of f ic ia ls may use force only when 
str ict ly necessary and to the extent  required for the 
performance of  their  duty.  
 
 Body of  Pr incip les for the Protect ion of  Al l  Persons under 
Any Form of  Detent ion or Imprisonment,  Pr incip le 34;  
 
 “Whenever the death or d isappearance of  a detained or 
imprisoned person occurs dur ing h is sentence or 
imprisonment,  an enquiry into the cause of  death or 
d isappearance shal l  be held by a judic ia l or other 
author i ty,  e i ther on i ts own mot ion or at  the instance of  a 
member of  the fami ly of  such a person or any person who 
has knowledge of  the case.”  
 
2.3 Verdicts of  Apex Court  for Torture and physical  atroci t ies 
 
However,  the Supreme Court  has extended th is type of  
protect ion against  the torture, cruel  and inhuman 
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punishment f rom a combined reading of  Art .14,  19 & 21 as 
d iscussed in case of  Ms.Mina Shetty10.   
 
Even Indian Penal Code, under sect ion 348 the 
punishment for wrongful  conf inement of  a person to extort 
confession or compel the restorat ion of  property.  Same 
way under sect ion 430 of  Criminal  Procedure Code, 1973 
any act  of  voluntary causing hurt  to extort  confession or 
compel the restorat ion of  property is a punishable 
of fence.   
 
The case of  Suni l  Batra11 is  a very popular case focusing 
on th is aspect .  For the protect ion of  Human Rights of 
under-t r ia l  pr isoners,  a l is t  of  d irect ives can be prepared 
as under:-  
 
( i )  Pr isoner should not  be physical ly punished or should 
not  be beaten.   
 
( i i )  Physical  force must be used only when the law and 
order of  the pr ison is to be mainta ined. 
 
( i i i )  No physical  punishment should be imposed for 
d iscip l inary purposes.   
 
( iv)  Non-vio lent  methods should be taught to pr ison staf f  
for contro l l ing hardcore cr iminals.   
 
(v)  Pr ison staf f  should be made aware about the 
l imitat ion of  their  powers and author i t ies.  
 
(v i )  Pr ison staf f  whenever found gui l ty of  atroci t ies 
towards the pr isoners must be punished.  
 
(v i i )  judic iary or Distr ict  Magistrate leve l  of f icer should 
regular ly vis i t  the pr isons for assessment of  such 
events.  
 
The worst  case of  physical  atroci t ies by the ja i l  author i t ies 
which shocked whole India was Bhagalpur Bl inding 
Episode of  198012 where ja i l  personnel punctured the eye 
bal l  of  under-t r ia l  pr isoners in custody with sharp  Niddle 
and poured acid resul t ing into the complete and 
permanent b l indness of  pr isoners. Here,  the ja i l  personnel 
behaved l ike “ legal  goondas ”  wi th legal  immunity against 
the law.  
                                                 
10  M s .  M i n a   S h e t t y  S t a t e  o f  B i h a r  &  O t h e r s ,  A I R  1 9 8 3 ,  S C C  3 3 9 ,  R a g h u b i r  S i n g h  v .  S t a t e  o f  
H a r y a n a ,  A I R  1 9 8 0 ,  C r i . L . J .  8 0 1  
11  S u n i l  B a t r a  v .  D e l h i  A d m i n i s t r a t i o n ,  A I R  1 9 8 0 ,  3  S C C ,  4 8 8  
12  K h a t r i  v .  S t a t e  o f  B i h a r   A I R  1 9 8 1  S C  9 2 8 .  
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Pol ice and Jai l  personnel are over conf ident  about their 
atroci t ies that  they bel ieve themselves to be superior to 
the law, hence they would be never held accountable even 
i f  they k i l led the vict im. And many t imes they are not 
punished for these types of  atroci t ies because many of  
the cases are not  reported,  proper complaints are not 
f i led,  wi tness are not  ready to give evidences,  even 
invest igat ion is done by their  own col leagues which f inal ly 
helps them to cover up the matter in  their  favour.   
 
The simi lar case of  applying t iger balm in the eyes of 
under-t r ia l  pr isoners in pol ice custody at  Rajkot Ci ty 
Pol ice Stat ion,  Gujarat  was invest igated by some senior 
I .P.S.  of f icer neutra l ly and object ively and f inal ly the 
matter was set t led and nobody was hold responsib le and 
no compensat ion was given to any suf ferer because on 
gain ing back the visual  abi l i ty the above chapter was 
forgot ten.  
  
In Bhagalpur Bl inding Episode, the responsib le was 
imposed with the penalty and they had to pay medical  
expenditure to the pr isoners.13*  
 
Pol ice and ja i l  s taf f  are the instruments of  pol i t ica l 
leaders and bureaucrats which are a lways wrongful ly 
appl ied.   
 
Their  work ing hours are regular ly i r regular and excessive 
which can be narrated as i f  they are working for 25 hours 
in a day.  
 
Moreover they are unorganized force having very low 
salary package as compared to their workload in the task 
assigned to them; they are a lways l iving under f rustrat ion 
and under the heavy work pressure, torture and the th ird 
degree methods become the part  of  their  working style.  
 
In year 1988 Mr.S.N.Ray, the then Director General of  
Bihar Pol ice said “he tota l ly d isapproved the torture,  he 
never encouraged to use such methods but  pol ice people, 
lack the t ra in ing in modern and scient i f ic  technique of  
in terrogat ion. Nat ional  Pol ice Commission has also made 
a ser ies of  recommendat ion dur ing year 1979 and 1981 for 
t ra in ing,  supervis ion,  working condit ions,  pay,  powers etc. 
of  pol ice personnel.  But  st i l l  Government has fa i led to 
implement such recommendat ions and also fa i led to take 
ef fect ive steps to stop torture,  rape and var ious steps 
                                                 
13  I b i d .  
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against  custodia l vio lence.  Even Sect ion 29 of  Indian 
Pol ice Act ,  specif ica l ly forb ids th is pract ice.  Even rape of 
woman in pol ice custody carr ies the enhancement 
punishment of  10 years r igorous imprisonment under 
sect ion 376 (c) in which member of  armed forces is a lso 
covered as a publ ic servant.  
 
The custodia l death fetches the Magister ia l  inquiry as 
provided under sect ion 176 of  the code of  cr iminal 
procedure,  1973 and as la id down in case of  Shri 
Bhagwansinh14 The vict im has a r ight  to in i t ia te a c ivi l  su i t  
for damages under Civi l  Procedure Code or to f i le  a 
cr iminal  complaint under Criminal  Procedure Code. The 
apex court  has d irected to City and Sessions Judges to 
vis i t  pol ice stat ions and ja i ls  and to meet deta inees and to 
inquire and assess about torture and sent them for 
medical  examinat ion as decided in case of  Ani l  Annantrao 
Lokhande15  
 
In  a judgment of  Guwahat i  High Court ,  where torture took 
p lace and court  ordered for medical  examinat ion to be 
carr ied out .  In 1988 Guwahat i  High Court  took an histor ic 
step when i t  in i t ia ted a publ ic interest  act ion(suo motu) 
and in i t ia ted legal  proceedings against  the Assam 
Government on the basis of  newspaper,  accounts of  pol ice 
inquiry into a rape case in Kokraghar Distr ict .  
 
2.4 Verdict  for compensat ions to vict ims 
 
 The vict ims were several  teenage t r ibal  gir ls  who had 
been gang-raped in January 1980 by Assam Pol ice 
Off icer.  Both the pol ice and the Assam Government 
denounced the a l legat ions as "fa lse and baseless" . 
However,  fo l lowing publ ic pressure the Assam government 
ordered high level  inquiry and af ter the High Court 
Judgment,  a judic ia l  inquiry was set  up.  Nine police 
of f icers including a Sub-Inspector were suspended and 
charged and eight of  them were arrested on 10th March. 
The High Court  also ordered the Assam Government to 
make an ‘ex-grat ia ’ payment to the vict ims, pending the 
conclusions of  these invest igat ions.  
 
 In March,  1991 the Guwahat i  High Court  took s igni f icant 
steps to restra in the Army f rom tortur ing women, when i t  
ru led that  women must not  be taken to Army camps for 
in terrogat ion or any other purpose. The court  also 
instructed both the Centra l  and Assam Government to 
                                                 
14  B h a g w a n s i n h  v .  C o m m i s s i o n e r  o f  P o l i c e ,  D e l h i  A I R  1 9 8 3 ,  C r i . L . J .  1 0 8 1 ,  S C .  
15  A n i l  A n n a n t r a o  L o k h a n d e  v .  S t a t e  o f  M a h a r a s t r a ,  A I R A  1 9 8 3  
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instruct  a l l  Army Off icers,  prompt ly that  a l l  deta inees must 
be t ransferred to the nearest Pol ice Stat ion with at  least  
possib le delay and brought before a Magistrate with in 24 
hours of  the arrest.  
 
 Unfortunately Court  ru l ings which protected the detainees’ 
r ight  remain the except ion to the rule.  Given the real i ty 
that  the vast  major i ty of  the Indian populat ion is unaware 
of  their  r ights and lack of  f inancia l  and other resources to 
exercise them,  
 
 In popular case of  Ni lbat i  Behra,  i t  is  observed that16  “a 
person was taken into pol ice custody for invest igat ion of  
cr ime. He was t ied and handcuffed.  Next  day h is dead 
body was found on a ra i lway t rack with handcuff  and 
mult ip le in jur ies. I t  was held that  he had died due to 
beat ing.  The court  awarded Rs.1.50 lakh as 
compensat ion”.   
 
 In case of  Kishore Sinh17 i t  is  observed that  use of  third 
degree method by pol ice,  v io lated Art .21.  Sol i tary 
conf inement for a long per iod,  put t ing bar fet ters for 
several  days on f l imsy grounds were barbarous and 
against  human digni ty.  Human digni ty is  an important 
value of  our consti tut ion.  I t  was not to be bartered away 
for mere apprehensions of  ja i l  of f icers.  Female suspects 
to be kept  in separate pol ice lockups guarded by female 
pol ice.  
 
 In the case of  Suni l  Batra18 i t  is  observed that  “a 
fore igner’s appeal against  death penalty was pending. 
During that per iod he was put in bar fet ters and kept in 
sol i tary conf inement.  The Supreme Court  held that  th is 
vio lated Art .21.  He could not  move, mix,  mingle,  ta lk,  and 
share company with other co-pr isoners.  He was not a 
“pr isoner under sentence of  death” t i l l  h is appeal was 
pending.  Cont inuously keeping a pr isoner in fet ters day 
and night  reduced him f rom a human being to an animal. 
Such cruel  t reatment was unconst i tut ional .   
 
 In  1993 Amnesty Internat ional  found that  inquires by a  
magistrate were held in only 42 of  the 415 cases of  
deaths in custody.  Even when Chief  Minister of  West 
Bengal had announced that  a l l  custodia l  deaths were 
being invest igated,  he was contradicted,  a month later by 
the Calcutta Pol ice Commissioner who admit ted that 
                                                 
16  N i l b a t i  B e h r a  v .  S t a t e  o f  O r i s s a  A I R  1 9 9 3  S C  1 9 6 0 ;  ( 1 9 9 3 )  2 -  S C C  7 4 6  
17  K i s h o r e  S i n h  v .  S t a t e  o f  R a j a s t h a n ,  A I R  1 9 8 3 - 2 - S C C  9  
18  S u p r a  n o t e  1 1 .  
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inquir ies had been held in only 5 of  the 17 cases of 
deaths in the previous year 's custodia l  death.  
 
 Amnesty Internat ional  quoted that out  of  43 cases of   
custodia l  deaths 1985, f ive magistrate inquir ies were held 
and only one judic ia l  inquiry.  In between 1985 to 1990, 
PUDR invest igated 30 cases where 18 was Magistrate and 
12 had not been completed and re lat ives are of  the 
opin ion that  i t  is  d i f f icu l t  to obta in access to reports of  
such magister ia l  inquir ies.19  
 
 On October,  1991 the Minister of  State of  Home Affairs 
Mr.M.M.Jacob said that  he was much concerned about the 
r is ing number of  deaths.  106 death were reported in New 
Delhi 's  T ihar Jai l  s ince 1988. Most causes of  death c i ted 
were s ickness and suic ide but  inquest  reports had only 
been f inal ised in 48 cases,  none of  them reportedly with  
adverse reference to ja i l  o f f ic ia ls.  In  other 58 cases the 
reports were "st i l l  awaited".  In few cases,  they were 
"untraceable".  
 
 The inquiry for custodia l  deaths can be held by an 
Execut ive Magistrate (a member of  the c ivi l  services 
appointed by the State Government and under execut ive  
contro l)  or by a Judic ia l  Magistrate (a judic ia l  of f ic ia l 
independent of  the execut ive).   
 
 Inquir ies of  senior judic ia l  of f ic ia ls with wide powers to 
invest igate include, according to Just ice A.D.V. Reddy, 20  
al l  the powers necessary for summoning witnesses, 
procuring documents,  receiving evidence on af f idavi ts, 
issuing commissions for the examinat ion of  wi tnesses, 
ut i l iz ing the services of  certa in of f ices and invest igat ing 
agencies for conduct ing invest igat ion with regard to 
part icular aspects or problems re levant to inquiry,  are  of  
h igh qual i ty and need to be ut i l ized.  
 
 W ith the above tools at  their  d isposal,  judic ia l  inquir ies 
have resolved much higher number of  cases of  custodia l 
death than magister ia l  inquir ies.  The NPC drew the same 
conclusion regarding torture complaints in general  in  e ight  
states as in 1977.  Out of  82 cases Magister ia l  inquir ies 
dealt  wi th only 37, out  of  17 judic ia l  inquir ies dealt  wi th 11 
cases and 23 inquir ies were dealt  wi th in other agencies 
out  of  430 cases. ,  judic ia l  inquir ies have the h ighest  
contr ibut ion in solving matters.  
 
                                                 
19  A m n e s t y  I n t e r n a t i o n a l  T o u r  B o o k .  O c t o b e r ,  1 9 9 1  
20  R a m a k r i s h n a  R e d d y  v .  A n d h r a  P r a d e s h  1 9 8 9 ( 2 )    
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 Final ly,  deta i led study of  NPC recommended that  the 
technique of  inquir ies to deal wi th atroci t ies on women in 
custody should be judic ia l  inquir ies for "a l leged rape of  a 
woman in pol ice custody and death or gr ievous hurt 
caused whi le in pol ice custody.   
 
 Government has argued that vict ims of  pol ice excesses 
have the opportunity to br ing a c iv i l  su i t  for damage or to 
in i t ia te a cr iminal  complaint .   
 
 However,  c ivi l  c la ims involve lengthy and cost ly 
procedures that  very few use them and complaints against 
pol ice are rarely successful .   
 
 In  the case of  Ramakrishna Reddy, the Andhra Pradesh 
Court  d ismissed civi l  c la ims as an inef fect ive means of  
redress.  "A c ivi l  remedy is a case of  chasing a mirage and 
cr iminal  act ion is no solace."21  
 
 Despite innumerable obstacles some vict ims or re lat ives 
have pursued such act ion.  I t  took 14 years of  l i t igat ion in 
c ivi l  su i t  for the parents of  P. Rajan to receive 
Rs.3,72,000/-  as compensat ion in 1990. Pol ice had 
persistent ly denied Rajan's arrest,  but  the Kerala High 
Court  hold the pol ice responsib le,  accepted evidence f rom 
witnesses as to h is arrest ,  and issued Habeas Corpus wri t  
af ter which the pol ice unable to produce him in court ,  
admitted that  Rajan had died in pol ice custody under 
torture.  
 
 Very few civi l  su i ts against  the Pol ice are successful .  
W ilson Baloon- sel ler d ied in the custody of  the Delh i 
Pol ice in 1984. A pr ivate cr iminal  complaint  was brought 
against  the pol ice,  in  the same year and in 1987 Pol ice 
Off icers were summoned to face t r ial  for murder,  unlawful 
detent ions and torture.  The lawyers for the pol ice have 
repeatedly asked for adjournments and ra ised legal  
object ions against the prosecut ions.  
 
 Archana Guha, a torture vict im has been struggl ing to 
obtain just ice and compensat ion s ince 1977, but  has not 
yet  succeeded. A headmistress of  a Junior High School in  
Calcut ta,  she was arrested in July,  1974 in p lace of  her 
brother,  who was wanted by pol ice on suspic ion of  
involvement with (Naxal i tes).  She was hanged f rom a 
pole, her hands and feet  beaten, k icked, burned with  
c igaret tes and threatened with rape at  Calcut ta Police 
                                                 
21  D w a r k a d a s  H a r i d a s  v .  A m b a l a l  G a n p a t  R a m  8 2 1 .  C 1 3 1  
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headquarters.  Though she was not  charged or brought to 
t r ia l ,  she remained in custody for three years.  
 
 She developed paralysis of  her legs and she lef t  ja i l  wi th  
a wheelchair  in May 1977. Immediate ly af ter re lease she 
started court  proceedings to br ing to just ice those gui l ty 
of  her torture.  
 
 In fourteen years nothing has taken place to br ing to 
just ice the gui l ty ones.  The of f icers responsib le were 
promoted and at  one t ime the case was discont inued on 
grounds that  i t  had exceeded the t ime l imit  on cr iminal  
cases ,even then Archana gave evidence for the case to 
cont inue and, s ince then stay orders are on the oath of  
the day and just ice has been impeded for Archana. 
 
 Her case and of  many others descr ibed in th is report  
demonstrate the need for the Indian Government to take 
urgent and drast ic steps to hal t  torture and provide a 
speedy and ef fect ive redress mechanism for the vict ims of 
gross and persistent  Human Rights v io lat ions in India.  
 
3. Custodia l  Rape 
  
  Under the provis ion of  Indian Penal Code, Sect ion 376-C. 
Intercourse by Superintendent of  Jai l ,  remand home, etc. 
– Whoever,  being the superintendent or manager of  a ja i l ,  
remand home or other p lace of  custody establ ished by or 
under any law for the t ime being in force or of  a woman’s 
or chi ldren’s inst i tut ion takes advantage of  h is of f icia l  
posi t ion and induces or seduces any female inmate of  
such ja i l ,  remand home, p lace or inst i tut ion to have sexual 
in tercourse with h im, such sexual in tercourse not 
amount ing to the of fence of  rape,  shal l  be punished with 
imprisonment of  ei ther descr ipt ion for a term which may 
extend to f ive years and shal l  a lso be l iable to f ine.   
 
 Women being a weaker sect ion of  the society a lways are 
subjected to greater cr iminal  vict imizat ion in pr isons also.  
I t  is  a case of  great  vio lence against  woman which creates 
socia l ,  psychological ,  physical ,  mental  and fami ly 
compl icat ions (st igma) that  has creat ing mult i -facet 
outcomes and of f  sui ts.  Rape is most heinous cr ime, 
which af fects the d igni ty and modesty of  woman. I t  is a 
psychosomat ic cr ime which ef fects the body and mind 
also.  For vict im i t  is  a socia l  st igma creat ing the 
degradat ion and unacceptabi l i ty.  As referred above the 
maximum punishment for the custodia l  rape is of  10 years 
r igorous imprisonment,  which appears to be very much 
l iberal  as compared to the penalty imposed by Chanakya 
as under : -  
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 “For the custodia l  rape of  a woman the death punishment 
was imposed on jai l  o f f icer. ”  
 
 The custodia l  rape is the of fence against  the State.  
 
 In year 1983 subsequent in the case of  Mathura Bai23 
known as Mathura rape case, sect ion 376 was amended 
by the way of  amendment.  
 
4 Physical  condit ions,  accommodat ion,  canteen, personal 
hygiene, c loth ing and bedding,  to i le t  and washing 
faci l i t ies 
 
The human digni ty of  pr isoners must be mainta ined as per 
their  socia l  status by the ja i l  author i ty.  Provis ions of 
Indian Prison Act as wel l  as Internat ional  Covenant a lso 
provides for the separat ion of  pr isoners depending upon 
their  category i .e.  convicted,  under-t r ia l  as wel l  as the sex 
of  pr isoners.  
 
The norms are a lso provided in Jai l  Manuals for 
e l iminat ing torturous,  cruel ,  degrading and inhuman 
treatments.  The discr iminat ion among the pr isoners on the 
basis of  their  race,  colour,  sex,  language, re l igion or 
pol i t ica l  considerat ion or socia l  or ig in,  property or p lace 
of  b ir th is absolute ly prohib i ted as decided in case of  
Plessy.24  
 
The provis ions for food, c loth ing and bedding for severe 
and un-convicted pr isoners(under-t r ia l )  are speci f ica l ly 
provided under Chapter 6 of  Indian Prison Act .  certa in 
provis ions are made in Jai l  Manual a lso.  The aspects of  
food,  c loth ing,  bedding,  to i le t  and washing faci l i t ies, 
uniforms, l iv ing space, s leeping arrangements are 
d iscussed as under”-  
 
Basical ly the imprisonment is a punishment imposed on an 
of fender creat ing d iscomfort  for h im but  the level  of  
d iscomfort  must not  be beyond the normal or d igni f ied 
l iv ing as a human being.  the d iscomfort  can be 
categorised in two manners,  f i rst  for the under-t r ia l  
pr isoners who have come with presumpt ion of  innocence 
                                                 
22  A r t h s h a t r a ,  C h a p t e r  4 ,  K a n t a k  S h o d h a n  
23  T u k a  R a m  &  o t h e r s  v .  S t a t e  o f  M a h a r a s h t r a ,  1 9 7 8  C r i . L . J .  1 8 6 4  
24  P l e s s y  v .  F e r g u s o n ,  1 6 3  U S  5 4 6 1 9 6 5 . ,  B r o w n  v .  B o a r d  o f  E d u c a t i o n ,  T o p e k a  3 4 7  U S  4 8 3  1 9 5 4  
D r e d s c o t  v .  S t a n d f o r d  1 9  H a r v a r d  3 9 3  1 9 5 7 ,  L e e  v .  W a s h i n g t o n  3 9 0  U S  3 1 3  1 9 6 8 .  
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and second for the convicted pr isoners who are imposed 
with the punishment by imprisonment their  personal 
f reedoms and l ibert ies are restr icted to certa in level  wh ich 
is determined by law but  they are a lso be t reated as 
human beings,  hence the minimum standard of  human 
requirements with h is d igni ty must be mainta ined and very 
specif ica l ly for under-t r ia l  pr isoners s ince the gui l t  is  not 
proved, i t  should be even higher than that  of  convicted 
pr isoners.  Pr isoners face the r isk of  physical  or emot ional 
abuse by the staf f  or improper l iv ing condit ions may invi te 
ser ious i l lness or d isabi l i t ies or even death.   
 
4.1 Provis ions of  Internat ional  Covenants and Instruments 
 
The Internat ional Covenant provides standard minimum 
rules for the t reatment of  pr isoners as under:-   
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rules 9-21:-  
 
9 (1) Where s leeping accommodat ion is in s ingle cel ls or  
rooms, each pr isoner should occupy a n ight  cel l  or  
room by himself .  
 
9 (2) Where dormitor ies are used, they shal l  be occupied 
by pr isoners carefu l ly selected as being sui table to 
associate with one another in those condit ions. 
There shal l  be regular supervis ion by n ight ,  in  
keeping with the nature of  the inst i tut ion.  
 
10 Al l  accommodat ion provided for the use of  pr isoners 
and in part icular a l l  s leeping accommodat ion shal l  
meet a l l  requirements of  heal th, due regard being 
paid to c l imat ic condit ions and part icular ly to cubic 
contents of  a ir ,  minimum f loor space, l ight ing, 
heat ing and vent i la t ion.  
 
11 In a l l  p laces where pr isoners are required to l ive or  
work,  
 
(a) The windows shal l  be large enough to enable the 
pr isoners to read or work by natural  l ight ,  and shal l  
be so constructed that  they can al low the entrance 
of  f resh air  whether or not  there is art i f ic ia l 
vent i la t ion.  
 
(b) Art i f ic ia l  l ight  shal l  be provided suf f ic ient  for the 
pr isoners to read or work without  in jury to eyesight .  
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12 The sani tary arrangements shal l  be adequate to 
enable every pr isoner to comply wi th the needs of  
nature when necessary in a c lean and decent 
manner.  
 
13 Adequate showering and bathing insta l lat ions shal l  
be provided so that  every pr isoner may be enabled 
and required to have a bath or shower,  at  a 
temperature sui table to the c l imate,  as f requent ly as 
necessary for general  hygiene according to season 
and geographical  region,  but  at  least once a week in 
a temperate c l imate.  
 
14 Al l  parts of  an inst i tut ion regular ly used by pr isoners 
shal l  be properly mainta ined and kept scrupulously 
c lean at  a l l  t imes.  
 
15 Prisoners shal l  be required to keep their  persons 
clean, and to th is end they shal l  be provided with 
water and with such to i le t  art ic les as are necessary 
for heal th and cleanl iness.  
 
16 In order that  pr isoners may mainta in a good 
appearance compat ib le with their  sel f -respect , 
faci l i t ies shal l  be provided for the proper care of  the 
hair  and beard,  and men shal l  be enabled to shave 
regular ly.  
 
17(1)Every pr isoner who is not  a l lowed to wear h is own 
cloth ing shal l  be provided with an outf i t  of  c loth ing 
sui table for the c l imate and adequate to keep him in 
good health.  Such cloth ing shal l  in  no manner be 
degrading or humil ia t ing.  
 
(2)Al l  c loth ing shal l  be c lean and kept in proper 
condit ion.  Undercloth ing shal l  be changed and 
washed as of ten as necessary for the maintenance 
of  hygiene. 
 
(3)In except ional  c i rcumstances,  whenever a pr isoner 
is removed outside the inst i tut ion for an author ized 
purpose, he shall  be a l lowed to wear h is own 
cloth ing or other inconspicuous cloth ing.  
 
18 I f  pr isoners are a l lowed to wear their  own cloth ing,  
arrangements shall  be made on their  admission to 
the inst i tut ion to ensure that  i t  shal l  be c lean and f i t  
for use.  
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19 Every pr isoner shal l ,  in  accordance with local  or 
nat ional  standards,  be provided with a separate bed, 
suf f ic ient  bedding, c lean when issued and changed 
of ten enough to ensure i ts c leanl iness.  
 
20(1) every pr isoner shal l  be provided by the 
administrat ion at the usual hours with food of  
nutr i t ional  value adequate for heal th and strength,  of  
wholesome qual i ty and wel l  prepared and served. 
 
 (2)Drinking water shal l  be avai lable to every pr isoner 
 whenever he needs i t .  
 
21(1) Every pr isoner not  working shal l  have at  least  one 
hour’s exercise in the open air ,  i f  the weather 
permits.  
 
(2)Young pr isoners,  and others of  sui table age and 
physique, shal l  receive physical  and recreat ional 
t ra in ing dur ing the per iod of  exercise.  To th is end, 
space, insta l lat ions and equipment should be 
provided. 
 
4.2 Provis ions of  Indian Prison Act  
 
Under the Provis ions of  Pr ison Act,  Chapter 6,  Section 
31,32,33 provis ions for food, c loth ing  and bedding are 
provided as under:-  
 
( i )  Cloth ing 
 For convicted pr isoners the uniform is provided by 
the pr ison i tself  but  for under-t r ia l  pr isoners as per 
Sect ion 31 “a c ivi l  pr isoner or an un-convicted 
cr iminal  pr isoner shal l  be permitted to mainta in 
h imself ;  and to purchase, or receive f rom pr ivate 
sources at  proper hours,  food,  c loth ing,  bedding or 
other necessaries, but  subject  to examinat ion and to 
such ru les as may be approved by the Inspector 
General . ”  Where as under-t r ia l  pr isoners are a l lowed 
to have their  personal c loth ing suitable to c l imate 
and their  heal th. The under garments are a lso 
a l lowed to be used. The washing and the 
maintenance faci l i t ies for c loth ing and garments 
should be provided by the pr ison author i ty.  As i t  is 
essent ia l  to mainta in good hygiene.  
 
( i i )  Food 
 L ikewise convicted pr isoners,  under-t r ia l  pr isoners 
a lso e l igib le to get  good, nutr i t ious and healthy food 
f rom pr ison author i ty,  moreover,  they are a l lowed for 
the pr ivate food which is popular ly known as T if f in 
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service with the pr ior permission of  ja i l  author i ty 
under due inspect ion.  Adequate dr inking water 
should be also provided to a l l  pr isoners which may 
be clean and hygienic.  
 
( i i i )   Canteen  
 Centra l  and Distr ict  pr isons are normal ly provided 
with avai labi l i ty of  canteen faci l i ty to be run by sel f  
support  system. In which normal dr inks l ike tea, 
cof fee,  mi lk are served, o i l ,  combs, bath soaps, 
f ru i ts a long with tooth paste,  tooth brush,  penci l ,  
notebooks are sold.  Bid i ,  Cigaret te and Tobacco are 
a lso sold.  The staf f  of  the canteen would be 
recrui ted f rom the sui table pr isoners.  The cost  of  
canteen bi l l  is  to be borne f rom the pocket money or 
f rom their  earning of  their  wages.   
 
( iv)  Bedding  
 Depending upon the season and  weather,  the ja i l  
author i ty should provide c lean bedding and own 
sleeping space for each pr isoner,  the posi t ion of  
Indian pr isons is worst  in  th is aspect ,  Indian pr ison 
system has old pr isons which are not being 
mainta ined properly or reconstructed,  overcrowding 
is the very ser ious problem because of  which 
s leeping space becomes problem among pr isoners 
specif ica l ly under-t r ia l  pr isoners because due to 
increase in number of  pr isoners,  the co-sharers 
increases for the f ixed avai lable s leeping space. 
Many t imes i t  leads to internal d isputes,  unrests and 
ser ious conf l ic ts.  Every pr isoner should be ideal ly 
provided with 215 cm X 120 cm (about 7 feet  X 4 
feet)  space on land for space for s leeping and 
dur ing day for s i t t ing and movement he should be 
provided 185 cm X 60 cm (about 6 X 2 feet)  land 
ideal ly.25 The another standard which to be provided 
commonly in s leeping barrack should be 40 sq.  feet 
and 560 cubic feet per person. 
 
(v)  Toi let and washing faci l i t ies 
 Inadequate jai l  buildings, overcrowding, poor 
maintenance of jail buildings, shortages of toilet and 
washing faci l i t ies for the prisoners.  
 
India is known as country with open to i le ts throughout the 
world.  In Jai l  Manual,  in  International  Treat ies or in 
reports of  Jai l  Reforms Commit tees, th is matter is  viewed 
very l iberal ly and generously but  the real  posi t ion is 
worst .  The improper sani tat ion,  shortage of  insect ic ides 
                                                 
25  P o l i c e  M a n u a l  G u i d e ,  V a m a n r a o  D e s a i ,  T h e  N e w  G u j a r a t  L a w  H o u s e  P u b l i s h e r ,  P a g e  N o . 9 3  
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and further shortage of  running faci l i t ies of  adequate 
quant i ty of  water causes backlogs and f inal ly unhygienic 
condit ions.   
 
5 Exercise and Sports 
 
 Many of  the pr isoners spent their  major i ty of  t ime in 
indoor condit ions or re lat ively in c lose conf inement having 
lesser movement and away f rom avai labi l i ty of  access to 
natural  sunl ight  and f resh air ,  loose the vi ta l i ty of  body 
and develop disabi l i t ies and f inal ly invi te d isease. The 
exercise and sports is only a solut ion for mainta in ing good 
body and good mental condit ion. As per the opin ion of  
medial  experts per day minimum one hour avai labi l i ty  of  
f resh air  is  essent ia l  a long with hal f  an hour exercise.  
Rule 21 as d iscussed above precisely provides the said 
provis ion for the health of  pr isoners.  Normal ly i t  is  wel l  
known and learnt  f rom the pr isoner that fo l lowing is the 
rout ine program for the pr isoners barr ing Sundays and ja i l  
hol idays26.  
 
5-15 A.M. to 5-30 A.M. Prayers.  
5-30 A.M. to 6-00 A.M. Opening of  barracks and cel ls and 
count ing of  pr isoners.  
6-00 A.M. to 6-45 A.M. Morning Ablut ions and bath.  
6-45 A.M. to 7-15 A.M. Exercises P.T. and Dri l l ,  
7-15 A.M. to 7-45 A.M. Kanj i .  
7-45 A.M. to 8-15 A.M. Work a l lotments.  
8-15 A.M. to 10-45 A.M. Work.  
10-45 A.M. to 11-45 A.M. Meals and rest .  
11-45 A.M. to 4-15 P.M. Work.  
4-15 P.M. to 4-45 P.M. Games. 
4-45 P.M. to 5-45 P.M. Meals.  
5-45 P.M. to 6-15 P.M. Latr ine parade. 
6-15 P.M. to 6-45 P.M. Count ing,  c losing etc.  
7-00 P.M. to 8-00 P.M. Educat ion c lasses. 
8-00 P.M. to 9-00 P.M. Reading news-papers,  l ibrary 
books.  
9-00 P.M. to 9-30 P.M. Prayers and preparat ion to go to 
bed. 
                   9-30 P.M. To bed. 
 
6 Health and Medical  services 
 
 The Internat ional Covenant on Economic,  Socia l  and 
Cultura l  Rights establ ishes vide Art ic le 12 “ the r ight of  
everyone to enjoy the h ighest  at ta inable standard of 
physical  and mental  heal th”.  This appl icable to a l l  the 
c i t izens,  pr isoners are not the except ion to these 
                                                 
26   B h a r a t  L a k h t e r i a ,  P o l i c e  a n d  J u r i s d i c t i o n ,
 
1 s t  E d i t i o n   
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provis ions;  the l iabi l i ty of  good health is imposed on 
pr ison administrat ion.  
 
  Pr ior to arr ival  to the pr ison,  pre-exist ing health problems 
may be t roubl ing the pr isoner but  i t  becomes excessive 
dur ing the stay in pr ison. because of  negl igence, non-
avai labi l i ty  of  medical  care,  medicine and unhygienic 
condit ions.  “Overcrowded pr isons with infected inmates 
with poor hygiene and sani tat ion are a dominant threat in  
the f ie ld of  communicable decease in the region.  Pr ison 
health must be a pr ior i ty. ”  This was a statement of  head 
of  the government at  forth Balt ic  Sea States Summit on 
the threat  of  communicable d isease issued at  Saint  
Petersburg,  10 June, 2002. In many countr ies l ike Af r ica,  
India etc.  the pr isons are infected with t ransmissib le 
d isease l ike tuberculosis,  hepat i t is  and HIV/AIDS. pr ison 
administrat ion faces many problems l ike o ld age pr isons, 
inadequate faci l i t ies for heal th and hygiene, 
overcrowding,  shortage of  funds, shortage of  medical  
staf f ,  inadequate medical  equipments etc.   
 
6.1 Provis ions of  The Indian Prison Act  
 
Sect ion 14 of  Prison Act  provides that  whenever the 
Medical  Off icer has reason to bel ieve that  the mind of  a 
pr isoner is,  or is  l ike ly to be,  in jur iously af fected by the 
d iscip l ine or t reatment to which he is subjected, the 
Medical  Off icer shal l  report  the case in wri t ing to the 
Superintendent,  together with such observat ions as he 
may th ink proper.  
 
 Jai l  Superintendent are required to mainta in medical 
of f icer ’s journal ,  heal th register,  register of  extra d iet 
given to pr isoners ( for the pregnant female pr isoners, 
pr isoners suf fer ing f rom tuberculosis or scurvy etc.  to be 
provided with extra food),  requis i t ion book, register of  
surgical  and medical  books,  register for hospi ta l  c loth ing 
are a lso required to be mainta ined. 
 
 Medical  of f icers are l iable for the fol lowing dut ies for the 
welfare of  pr isoners:-  
 
(a) Incorrect  d ist r ibut ion of  food or non-hygienic  
 
(b) Neglect  of  personal c leanl iness, exposure of 
pr isoners to cold or wet sun due to changes in 
seasons 
 
(c)  Hardships caused by overcrowding wards,  barracks 
etc.  
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(d) Unsuitable workload to weak pr isoners punish with 
hard punishment  
 
(e) They are being specif ic  dut ies given to medical 
of f icers for taking the precaut ions and extra care in 
the cases of  Epidemics such as cholera,  d iarrhea, 
smal l -pocks, p lague for vaccinat ion for sani tat ion or 
shi f t ing the pr isoners i f  required.  
 
Chapter VI I I  provides under sect ion 37,38 & 39 for heal th 
of  pr isoners as under:-   
 
 Sect ion 37.  Sick pr isoners.-  
 
(1)  The names of  pr isoners desir ing to see the Medical 
Subordinate or appearing out  of  heal th in mind or 
body shal l ,  wi thout  delay,  be reported by the of f icer 
in immediate charge of  such pr isoners to the Jai ler.  
 
(2) The Jai ler shal l ,  wi thout  delay,  cal l  the at tent ion of  
the Medical  Subordinate to any pr isoners desir ing to 
see him, or who is i l l ,  or whose s tate of  mind or 
body appears to require at tent ion,  and shal l  carry 
into ef fect  a l l  wr i t ten d irect ions given by the Medical 
Off icer or Medical  Subordinate respect ing a l terat ions 
of  the d iscip l ine or t reatment of  any such pr isoner.  
 
 Sect ion 38.  Record of  d irect ions of  Medical  Off icers.-  
 
 Al l  d i rect ions given by the Medical  Off icer or Medical  
Subordinate in re lat ion to any pr isoner,  wi th the exception 
of  orders for the supply of  medic ines or d irect ions re lat ing 
to such matters as are carr ied into ef fect  by the Medical 
Off icer h imself  or under h is superintendence, shal l  be 
entered day by day in the pr isoner’s h istory-t icket  or in 
such other record as the State Government may by ru le 
d irect ,  and the Jai ler shal l  make an entry in i ts  proper 
p lace stat ing in respect  of  each direct ion the fact  of  i ts  
having been or not having been compl ied with,  
accompanied by such observat ions, i f  any,  as the Jai lor 
th inks f i t  to  make, and the date of  the entry.  
 
 Sect ion 39.  Hospita l-  
 
 In every pr ison,  a hospi ta l  or proper p lace for the 
recept ion of  s ick pr isoners shal l  be provided. 
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6.2 Provis ions of  Internat ional  Instruments 
 
Basic Pr incip les for the Treatment of  Pr isoners,  Pr incip le 
4:  
 
The responsib i l i ty of  pr isoners for the custody of  
pr isoners and for the protect ion of  society against  cr ime 
shal l  be d ischarged in keeping with a State 's other socia l 
object ives and i ts fundamental responsib i l i t ies for 
promot ing the wel l -being and development of  a l l  members 
of  society.  
 
Basic Pr incip les for the Treatment of  Pr isoners,  Pr incip le 
9:  
 
Pr isoners shal l  have access to the health services 
avai lable in the country without  d iscr iminat ion on the 
grounds of  their  legal  s i tuat ion.  
 
Body of  Pr incip les for the Protect ion of  Al l  Persons under 
Any form of  Detention or Imprisonment,  Pr incipe 24:  
 
A proper medical  examinat ion shal l  be of fered to a 
detained or imprisoned person as prompt ly as possib le 
af ter h is admission to the p lace of  detent ion or 
imprisonment,  and thereaf ter medical  care and t reatment 
shal l  be provided whenever necessary.  This care and 
t reatment shal l  be provided f ree of  charge.  I t  is  a sole 
l iabi l i ty of  pr ison machinery to take the adequate care of  
pr isoners’  heal th and if  pr isoners suf fer any problems or 
causes permanent d isabi l i t ies because of  gross 
negl igence of  pr ison staf f  the Government is l iable to 
compensate the damages to the suf ferer.27  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 22:  
 
(1) At  every inst i tut ion there shal l  be avai lable the 
services of  at  least  one qual i f ied medical  of f icer who 
should have some knowledge of  psychiatry.  The 
medical  services should be organized in c lose 
re lat ionship to the general  heal th administrat ion of  
the community or nat ion.  They shal l  include a 
psychiatr ic service for the d iagnosis and, in proper 
cases,  the t reatment of  states of  mental  abnormal i ty.  
 
                                                 
27  R a s i k b h a i  R a m s i n h  R a n a  v .  S t a t e  o f  G u j a r a t ,  1 9 9 8 ,  C r . L . J .  1 3 4 7  
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(2) Sick pr isoners who require specia l ist  t reatment shal l  
be t ransferred to specia l ized inst i tut ions or to c ivi l  
hospi ta ls.  Where hospita l  faci l i t ies are provided in 
an inst i tut ion,  their  equipment,  furn ishings and 
pharmaceut ical  suppl ies shal l  be proper for the 
medical  care and t reatment of  s ick pr isoners, and 
there shal l  be a staf f  of  sui table t ra ined of f icers.  
 
(3) The services of  a qual i f ied dental  of f icer shal l  be 
avai lable to every pr isoner.  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 25:  
 
(1) The medical  of f icer shal l  have the care of  the 
physical  and mental  heal th of  the pr isoners and 
should dai ly see a l l  s ick  pr isoners,  a l l  who complain 
of  i l lness, and any pr isoner to whom his at tent ion is 
especia l ly drawn. 
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 62:  
 
The medical  services of  the inst i tut ion shal l  seek to detect 
and shal l  t reat any physical  or mental  i l lnesses or defects 
which may hamper a pr isoner 's rehabi l i ta t ion.  Al l  
necessary medical,  surgical  and psychiatr ic services shal l  
be provided to that end.  
 
UN Princip les of  Medical  Eth ics re levant to the Role of  
Health Personnel,  part icular ly Physic ians,  in  the 
Protect ion of  pr isoners and Detainees against  Torture and 
Other Cruel ,  inhuman or Degrading Treatment or 
Punishment,  Rule 1:  
 
1. Health personnel,  part icular ly physic ians,  charged 
with the medical  care of  pr isoners and detainees 
have a duty to provide them with protect ion of  their  
physical  and mental  heal th and t reatment of  d isease 
of  the same qual i ty and standards as is af forded to 
those who are not  imprisoned or detained. 
 
7 Right  to be informed, contact  wi th outs ide world 
 
 In pr ison,  a pr isoner looses his fami ly,  f r iends,  socia l  
contacts and business or professional  re lat ions etc. He 
becomes a “numbered man.” h is personal f reedoms and 
l ibert ies are restr icted.  He has r ight  to l ive a meaningful 
l i fe  as a human being instead l iving l ike an animal in yard.  
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 Fol lowing are the methods and manners by which 
pr isoners can be kept informed about h is k i th and kin 
about the world a lso.   
 
(1) Correspondence with outs ide world,  Personal 
meet ings and interviews 
 
(2) Reading books/newspapers and watching TeleVision. 
 
(3) Parole or leave for staying with fami ly 
 
In spi te of  committ ing a cr ime, a pr isoner is not imposed 
the burden of  l iv ing l i fe  l ike Robinson Cruso as a lonely 
person on is land. Pr isoner is a lso a socia l  animal, h is 
needs to interact wi th h is fami ly members,  f r iends,  wel l  
wishers and re l igion ministers.  This requirement is to be 
fu lf i l led by the pr ison author i ty dur ing h is stay in pr ison to 
keep him normal human being.  Moreover,  on 
accompl ishment of  punishment he is to be again 
rehabi l i ta ted with the society,  hence socia l  contacts are 
essent ia l  wi th outside world.  
 
7.1 Provis ions of  Internat ional  Instruments 
 
Universal  Declarat ion of  Human Rights,  Art ic le 12:  
 
“No one shal l  be subjected to arbi t rary interference with 
h is pr ivacy,  fami ly,  home or correspondence…” 
 
Internat ional  Covenant on Civi l  and Pol i t ica l  Rights, 
Art ic le 23:  
 
“The fami ly is the natural  and fundamental group unit  of  
society and is ent i t led to protect ion by society and the 
state.  
 
Body of  Pr incip les for the Protect ion of  Al l  Persons under 
Any Form of  Detent ion or Imprisonment,  Pr incip le 18:  
 
“ Interviews between a detained or imprisoned person and 
his legal  counsel may be with in s ight ,  but  not  wi th in the 
hearing of  a law enforcement of f ic ia l . ”  
 
Body of  Pr incip les for the Protect ion of  Al l  Persons under 
Any Form of  Detent ion or Imprisonment,  Pr incip le 19:  
 
“A detained or imprisoned person shal l  have the r ight  to 
be vis i ted by and to correspond with,  in  part icular,  
members of  h is fami ly and shal l  be given adequate 
opportuni ty to communicate with the outside world, 
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subject  to reasonable condit ions and restr ict ions as 
specif ied by law or  lawful  regulat ions.”  
 
Body of  Pr incip les for the Protect ion of  Al l  Persons under 
Any Form of  Detent ion or Imprisonment,  Pr incip le 20:  
 
“ I f  a deta ined or imprisoned person so requests,  he shal l  
i f  possib le be kept in a p lace of  detent ion or imprisonment 
reasonably near h is usual p lace of  residence.”  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 37:  
 
“Pr isoners shal l  be a l lowed under necessary supervis ion 
to communicate wi th their  fami ly and reputable f r iends at  
regular intervals,  both by correspondence and by 
receiving vis i ts. ”  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 79:  
 
“Specia l  attent ion shal l  be paid to the maintenance and 
improvement of  such re lat ions between a pr isoner and his 
fami ly as are desirable in the best  in terests of  both.”  
 
“Queensland (Austra l ia) Correct ive Services Commission 
has establ ished video conferencing faci l i t ies between 
some of  i ts  prisons and remote aboriginal  home 
communit ies.  This enables pr isoners to have face to face 
contact  wi th re lat ives,  part icular ly dur ing t imes of  
emot ional  hardship in the home community.”   
 
7.2 Provis ions and pract ices under The Prison Act  and Jai l  
Manuals 
 
Jai l  Manuals,  The Prison Act  provides fo l lowing methods 
and manners for keeping contact wi th outs ide world.  
 
(a) Correspondence with fami ly members,  f r iends, etc.  
 
(b)  Personal in terviews with fami ly members,  re lat ives 
and f r iends.  
 
(c)  Reading newspapers and books.  
 
(d) Watching f i lms and te levis ion.  
 
(e) Celebrat ing fest ivals.  
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These al l  faci l i t ies are with in the l imitat ion of  legal 
provis ions as under:-  
 
(a) Correspondence with fami ly members,  f r iends, etc.  
 
( i )  In every pr ison l ikewise other departments there is a 
separate department for handl ing the mai ls of  the 
pr isoners which is equipped with censoring pr isoners 
mai l  both for incoming and outgoing mai ls.  
 
( i i )   On the admission of  the pr isoner, the pr isoner is 
required to give the l is t  of  persons with whom the 
pr isoner is l ike ly to do the correspondence 
 
( i i i )  Class 1 pr isoners are a l lowed to wri te four let ters 
per month,  two at  the cost  of  government and two at 
personal cost ,  whereas Class 2 pr isoners are 
a l lowed to wri te two let ters,  one at  personal cost 
and one at government cost.  
 
( iv)  Pr isoners are restr icted to do the correspondence 
with near re lat ives and f r iends only and not  wi th 
undesirable persons.  Communicat ion with such 
persons would be withheld by the pr ison author i t ies. 
There is no l imit  for the incoming let ters. 
Communicat ion to superior ja i l  author i t ies would be 
f ree.  In cases of  emergency or sui table requirements 
te legram and registered let ters are a lso a l lowed. 
 
(v)  Wri t ing mater ia l ,  service postcards etc would be 
provided by the ja i l  author i ty.   
 
(v i )  The subject  matter of  the correspondence should be 
about personal matters or fami ly matters but  i t  
should not  be coloured with pol i t ica l  remarks,  i t  
should not  include the str ictures against  the 
administrat ion of  pr ison.  Even if  pr isoner is on 
hunger str ike th is communicat ion is not  a l lowed. 
Normal ly the language of  communicat ion must be in 
Engl ish,  Hindi  or vernacular language. The rubber 
stamp of  word “censored” is requi red to be used 
along with date and in i t ia l  of  pr ison author i ty.  
 
(v i i )  This faci l i ty is  subject  to fa ir  and proper use but  in 
cases of  abuse, i t  can be withdrawn or can be 
restr icted by pr ison Superintendent.   
 
 (b) Personal in terviews with fami ly members,  re lat ives 
and f r iends.  
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Chapter 8 of  The Prison Act , 1894 vide Sect ion 40 and 41 
provides regarding the pr isoners.  
 
Sect ion 40.  Vis i ts to c ivi l  and un convicted cr iminal 
pr isoners.  – Due provis ion shal l  be made for the 
admission,  at  proper t imes and  under proper restr ict ions, 
in to every pr ison of  persons with whom civi l  or un 
convicted cr iminal pr isoners may desire to communicate, 
care being taken that  so far as may be consistent  wi th the 
interests of  just ice,  pr isoners under t r ia l  may see their 
duly qual i f ied legal  advisers without  the presence of  any 
other person. 
 
Sect ion 41.  Search of  vis i tors.-  (1) The Jai lor may demand 
the name and address of  any vis i tor to a pr isoner,  and, 
when the Jai lor has any ground for suspic ion,  may search 
any v is i tor,  or cause him to be searched but  the search 
shal l  not  be made in the presence of  any pr isoner or of  
another vis i tor.  
  
(1) In case of  any such vis i tor refusing to permit  h imself  
to be searched, the Jai ler may deny him admission; 
and the grounds of  such proceeding,  wi th the 
part iculars thereof,  shal l  be entered in such record 
as the State Government may direct .  
 
On admission to the pr ison,  a pr isoner is required to give 
a detai led l is t  of  persons l ike ly to interview him who 
includes only near re lat ives,  f r iends,  legal  advisors and 
re l igious ministers.  The fami ly members include spouse, 
chi ldren,  parents,  brothers,  s isters.  Under t r ia l  pr isoners 
are provided with th is faci l i ty on get t ing the wri t ten 
appl icat ion to ja i l  superintendent.  For newly convic ted 
pr isoners dur ing the per iod of  appeal these interviews are 
a l lowed once a week.   
 
( i )  the scale of  in terviews for Class 1 pr isoner is two 
interviews in a month and for convicted pr isoner in 
Class 2 is a l lowed with one interview in a month.  Of 
course superintendent of  pr ison has a d iscret ionary 
power for arranging more interviews because of  
suf f ic ient reasons.  
 
( i i )  A legal  advisor  who desires interview to un-
convicted pr isoner has to give a wri t ten appl icat ion.   
 
( i i i )  Pr ior permission of  pr isoner for in terview is 
essent ia l .   
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( iv)  Normal ly the interviews are a l lowed during 9 a.m. to 
12 noon and dur ing 3 p.m. to 5 p.m. subject  to 
adjustment of  pr ison staf f  which may be done near 
pr ison gate or vis i tors ’  wait ing room etc.  Normal ly 
these interviews are not  granted on pr ison hol idays 
and Sundays.  
 
(v)  The durat ion of  in terview granted should not  exceed 
twenty minutes.  But  in case of  proper just i f icat ion 
further ten minutes can be granted.   
 
(v i )  Normal ly two persons are a l lowed in the interview 
but  in case of  fami ly members i t  can be up to 
maximum f ive persons.   
 
(v i i )  During the hunger str ike interviews should not  be 
granted.  
 
(v i i i )  The interview of  female pr isoner is preferably done 
in female sect ion.   
 
( ix)  The ja i lor (pr ison staf f )  is  a l lowed to remain present 
at  the t ime of  in terview but  he is a l lowed to watch 
the interview only but  not  a l lowed to hear the 
conversat ions.   
 
(x)  Pol i t ica l  d iscussions are not  a l lowed in th is type of 
in terviews.  
 
(x i )  Vis i tors are required to undergo the search by the 
pr ison author i ty.  
 
The Apex Court  has del ivered landmark judgments for the 
vis i t  of  pr isons which are as under:-  
 
(1) M.Hasan v.  Govt .  of  Andhra Pradesh28,  i t  has been 
held that  the denia l  by ja i l  author i t ies to journal ist 
and videographer to interview the condemned 
pr isoners in ja i l  amounts to deprivat ion of  a c i t izen’s 
fundamental  r ight  of  f reedom of  speech and 
expression under Art ic le 19 (1)  (A) of  the 
Const i tut ion.  A f i lm movie,  te levis ion or videography 
are modes of  communicat ing the views and ideas as 
such refusal  to interview the wi l l ing condemned 
pr isoners is i l legal  and unconst i tut ional .  Even the 
Jai l  Manual permits the pr isoner to be interviewed 
by others including f r iends provided he is wi l l ing,  i t  
is  not  just  and proper for ja i l  author i t ies to prevent 
                                                 
28 
 
A I R ,  1 9 9 8  A P  3 5  
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the pet i t ioner to interview the condemned pr isoner 
oral ly and by videography.   
 
(2) Hon’b le Supreme Court  in  case of  Prabha Dutt  v. 
Union of  India29 wherein the court  has permit ted 
media to interview ja i l  inmates namely Bi l la  and 
Ranga who were under the sentence of  death.  
 
(c)  Reading newspapers and books.  
 
I t  is  very interest ing aspect which is real ly noteworthy that 
every v i l lage of  th is country may have or may not  have 
l ibrary but  as provided by the Prison Manual every pr ison 
must have a l ibrary. ,  dai ly newspapers in vernacular and 
in Engl ish language must be supplied to the pr isoners.  
The ru le provides for supplying s ingle copy of  newspaper 
among f i f teen pr isoners.  th is faci l i ty is  avai lable to 
convicted pr isoner but  under t r ia l  and civi l  pr isoners have 
to af ford the cost  of  newspaper or per iodicals at  own cost 
wi th the pr ior permission of  superintendent of  pr ison.   
 
Un-convicted pr isoners are a lso a l lowed to purchase 
books which may not  be object ionable,  vulgar,  obscene. 
Even higher studies are a l lowed for a l l  the c lasses of  
pr isoners for which books may be kept in their 
possession.   
 
(d)  Watching f i lms and te levis ion.  
 
Internat ional  Instrument says : -  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 39:  
 
Pr isoners shal l  be kept informed regular ly of  the more 
important  i tems of  news by the reading of  newspapers,  
per iodicals or specia l  inst i tut ional  publ icat ions,  by hearing 
wire less t ransmissions,  by lectures or by any s imi lar 
means as author ized or contro l led by the administrat ion. 
Present ly T.V.  faci l i ty is  a lso a l lowed in pr isons.  
  
(e)  Celebrat ing fest ivals 
 
Pr isoners are provided specia l  feast  and extra d iet  such 
as sweet potato,  dates,  crown nuts etc.  on occasion of  
publ ic fest ivals and hol idays such as Ram Navmi,  Gokul 
Ashtmi,  Maha Shivratr i ,  Republ ic Day,  Independence Day, 
                                                 
29 
 
A I R  1 9 8 2  S C  0 6  
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on Natal ,  Good Fr iday,  Second day of  Hol i ,  Dashera,  Id-E-
Mi lad.   
 
8 Rel igious faci l i t ies and opportuni ty of  worship 
 
8.1 Provis ions under The Indian Const i tut ion 
 
Art ic le 25 of  Indian Const i tut ion  provides r ight  to f reedom 
of  re l igion which runs as under:-  
  
Art ic le 25. (1) Subject  to publ ic order,  moral i ty and health 
and to the other provis ions of  th is Part ,  a l l  persons are 
equal ly ent i t led to f reedom of  conscience and the r ight  
f reely to profess,  pract ice and propagate re l igion.  
 
(2) Nothing in th is art ic le shal l  af fect the operat ion of  
any exist ing law or prevent the State f rom making 
any law- 
 
(a) regulat ing or restr ict ing any economic,  f inancia l ,  
pol i t ica l  or other secular act ivi ty which may be 
associated with re l igious pract ice;  
 
(b) provid ing for socia l  welfare and reform or the 
throwing open of  Hindu re l igious inst i tut ions of  a 
publ ic character to a l l  c lasses and sect ions of  
Hindus.  
 
Explanat ion I .  The wearing and carrying of  k i rpans shal l  
be deemed to be included in the profession of  the Sikh 
re l igion.  
 
Explanat ion I I .  In sub-clause (b) of  c lause (2),  the 
reference to Hindus shal l  be construed as including a 
reference to persons professing the Sikh,  Jain or Buddhist 
re l igion,  and the reference to Hindu re l ig ious inst i tut ions 
shal l  be construed accordingly.  
 
I t  would thus include the f reedom to pract ice r i tuals and 
ceremonies which are ‘ in tegral  parts ’ of  a re l igion.30 
 
The r ight  to perform a re l igious pract ice may be acquired 
also by custom.31 When so acquired,  i t  would have the 
protect ion of  Art .  25,  wi th respect  to a l l  the re l igious r i tes, 
pract ices,  observances,  ceremonies and funct ions which 
are being customari ly performed by the members of the 
                                                 
30  E . R . J . S w a m i  v .  S t a t e  o f  T . N . ,  A I R  1 9 7 2  S C  1 5 8 6  :  ( 1 9 7 2 )  2  S C C  1 1 .  
31  G u l a m  A b b a s  v .  S t a t e  o f  U . P . ,  A I R  1 9 8 1  S C  2 1 9 8  ( p a r a s  2 , 3 4 ) :  ( 1 9 8 2 )  1  S C C  7 1 .  
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pet i t ioner community and not  according to the version of  
the person who opposes.32 
 
8 .2 Provis ions under The Internat ional  Instruments 
 
 Internat ional  Covenant says as under:-  
 
 Universal  Declarat ion of  Human Rights,  Art ic le 18:  
 
 Everyone has the r ight  to f reedom of  thought,  conscience 
and re l igion;  th is r ight  includes f reedom to change his 
re l igion or bel ief ,  and f reedom, e i ther a lone or in 
community with others and in publ ic or pr ivate,  to 
manifest  h is re l igion or bel ief  in  teaching,  pract ice, 
worship and observance. 
 
 Internat ional  Covenant on Civi l  and Pol i t ica l  Rights, 
Art ic le 18 (1):  
 
 Everyone shal l  have the r ight  to f reedom of  thought,  
conscience and re l igion.  This r ight  shal l  include the 
f reedom to have or to adopt a re l igion or bel ief  of  h is 
choice,  and f reedom, e i ther individual ly or in  community 
with others and in publ ic or pr ivate,  to manifest  h is 
re l igion or bel ief  in  worship,  observance, pract ice and 
teaching.  
 
 Standard Minimum Rules for the Treatment of  Pr isoners:  
 
 41(1) I f  the inst i tut ion contains a suf f ic ient  number of  
pr isoners of  the same re l igion,  a qual i f ied representat ive 
of  that  re l igion shal l  be appointed or approved. I f  the 
number of  pr isoners just i f ies i t  and condit ions permit ,  the 
arrangement should be on a fu l l - t ime basis.  
 
(2) A qual i f ied representat ive appointed or approved 
under paragraph (1) shal l  be a l lowed to hold regular 
services and to pay pastoral  vis i ts in pr ivate to 
pr isoners of  h is re l igion at  proper t imes.  
   
(3) Access to a qual i f ied representat ive of  any re l igion 
shal l  not  be refused to any pr isoner.  On the other 
hand, i f  any pr isoner should object  to a vis i t  of  any 
re l igious representat ive,  h is at t i tude should be fu l ly 
respected.  
 
(4) So far as pract icable,  every pr isoner shal l  be 
a l lowed to sat isfy the needs of  h is re l igious l i fe  by 
                                                 
32  I b i d .  
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attending the services provided in the inst i tut ion and 
having in h is possession the books of  re l igious 
observance and instruct ion of  h is denominat ion.  
 
 The re l igion force is considered to be most powerfu l ,  
dynamic,  universal  and perpetual force for mankind. 
pr isoners are a lso not  exempted class of  people.  Rel igion 
is a common stream f lowing whole mankind,  in  i t  wi th 
d i f ferent  nomenclature which may be Holy Bib le,  Holy 
Quaran or Bhagwat Gita.  the rout ine l i fe  of  pr isoners 
begins with prayers and end with prayers. ,  speci f ic 
provis ions are made in Jai l  Manual for arranging moral  
lectures for var ious pr isons by help of  re l igious ministers,  
socia l  workers,  teachers i r respect ive of  their  caste,  colour 
or creed. Though the pr isoner must not  a l low to change 
the re l igion in pr ison but  pr ison superintendent are 
assigned with the l iabi l i ty to arrange moral  lectures and 
re l igious lectures for pr isoners.  
 
 
  Even to the extent  that  conveyance al lowance or actual 
charge can be granted by the ja i l  author i ty.  The 
celebrat ions of  d if ferent  hol idays are a lso a l lowed for 
Hindu or Musl im or any other re l igion pr isoners. Al l  
Musl im pr isoners are a l lowed (convicted or under t r ia l)  to 
observe Roja,  dur ing the month of  Ramzan subject to 
restr ict ion imposed by medical  of f icer for the pr isoners 
not  keeping good health.  Pr isoners keeping fast  or Roja 
are to be provided with whole of  their  dai ly rat ions for 
evening meals.  
 
9 Retent ion of  pr isoner property/d isposal of  personal 
property 
 
 When a pr isoner is admit ted to a pr ison is required to 
handover a l l  h is personal property and belongings to 
ja i lor.  Under sect ion 12 (5) of  The Prisons Act ,  1894, the 
l iabi l i ty of  superintendent of  pr ison is to mainta in the 
record of  money and other art icles taken f rom the 
pr isoners.  Moreover,  under Sect ion 12 the responsibi l i ty 
of  the Jai lor is  a lso to mainta in the custody of  money and 
other art ic les taken f rom the pr isoners.  
 
 I t  must  be sold by publ ic auct ion with the help of  
Mamlatdar.  The property such as obscene picture, 
l i terature,  opium, unauthorized l iquor or drugs can be 
destroyed which is not  ent i t led for any compensat ion and 
such destruct ion must be registered in pr isons record.   
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 Any other property which is seized f rom the pr isoners is 
required to be handed over back to the pr isoner on 
re lease.  Valuable art ic les l ike jewelr ies,  coins must be 
properly packed and sealed into a packet a long with  the 
s l ip  contain ing the thumb impression or in i t ia l  of  a 
pr isoner.  Cash belonging to pr isoner can be deposi ted 
into a government t reasury or pr ison safe which can be 
handed over subsequent ly.  dur ing the auct ion of  
per ishable propert ies of  pr isoner,  ja i l  s taf f  is  not  a l lowed 
to remain present in auct ion.  In cases of  t ransfer of 
pr isoners the property is a lso required to be t ransferred.   
 
 A pr isoner having ownership of  movable or immovable 
propert ies outs ide the pr ison which may be in custody of  
pr isoner’s re lat ives,  for  welfare of  the fami ly or meeting 
with the rout ine expenditures such as household 
expenditure,  legal  expenditures,  educat ional  expenditures 
of  chi ldren etc. ,  he has r ight  to dispose the propert ies 
with the pr ior permission of  the Jai l  Superintendent.  The 
execut ion of  documents can be done with accredi tat ion of  
pr ison author i ty.  
 
10 Not i f icat ion of  death and t ransfer 
 
In absence of  fami ly members,  re lat ives,  f r iends etc.  any 
type of  i l lness increases the quantum of  suf fer ings for 
anybody and same is a problem with pr isoners where 
isolated l i fe  is l ived by a person who is known by 
“number”.  The Prison Act  and Jai l  Manual provide ser ies 
of  provis ions for i l lness and in case of  death of  a pr isoner. 
Many t imes the socia l  agony and hatred by near re lat ives 
ref lects on the occasion of  even death of  pr isoners.  For 
the per iod of  1997 to 2007, the data was col lected for the 
unnatural  death i .e.  because of  custodia l  vio lence or 
murder f rom the dif ferent ja i ls  of  Gujarat  under The Right  
to Informat ion Act ,  accordingly two murders have been 
reported in Junagadh Distr ict  Jai l  and three murders have 
been recorded in Centra l  Jai l ,  Ahmedabad which indicates 
very ser ious lapses of  the securi ty on the part  of  pr ison 
author i ty and securi ty because pr ison i tself  is  not  a 
secure p lace for the inmates. Necessary cr iminal 
complaints have been f i led by the pr ison author i ty.  
 
Report  on death of pr isoner under Sect ion 15.  
On the death of  any pr isoner,  the Medical  Off icer shal l  
forthwith record in a register the fo l lowing part iculars,  so 
far as they can be ascerta ined,  namely:  
 
(1) the day on which the deceased f i rst  complained of  
i l lness or was observed to be i l l ,  
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(2) the labour,  i f  any,  on which he was engaged on that 
day,  
 
(3) the scale of  h is d iet  on that  day,  
 
(4) the day on which he was admitted to hosip i ta l ,  
 
(5) the day on which the Medical  Off icer was f i rst  
in formed of  the i l lness,  
 
(6) the nature of  the disease, 
 
(7) when the deceased was last  seen before h is death 
by the Medical  Off icer or Medical  Subordinate,  
 
(8) when the pr isoner d ied,  and 
 
(9) ( in  cases where a post-mortem examinat ion is made) 
an account of  the appearances af ter death.  
 
(10) Together with any specia l  remarks that  appear to the 
Medical  Off icer to be required.  
 
Normal ly as per the procedure adopted by the pr ison 
author i ty on the occasion of  death of  pr isoner in pr ison is 
as under:-  
 
( i )  The warrant  of  the pr isoner is to be returned to the 
Court  f rom which i t  was issued along with the 
endorsement indicat ing a l l  the detai ls regarding the 
cause and date and t ime of  the death of  the 
pr isoner.  In case of  any unnatural  death the post-
mortem is a lso required to be done and to be 
submitted to the court  author i ty.  The death caused 
by epidemic decease, medical  of f icer has to cert i fy 
the reasons of  death.  
 
( i i )  The nearest  re lat ive of  the pr isoner are required to 
be informed immediate ly regarding the ser iousness 
of  i l lness and about death a lso.  The int imat ion of 
death can be communicated by d irect  mai l  or 
through distr ict  magistrate or through pol ice to the 
nat ive p lace of  the pr isoner.   
 
( i i i )  The body of  pr isoner should be handed over to the 
fami ly members,  re lat ives or f r iends as ear ly as 
possib le unless there are very specia l  reasons for 
not  handing over the body such as the pr isoner is 
d ied because of  contagious or infect ious decease or 
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by handing over the body i f  any publ ic unrest  or 
demonstrat ion is l ike ly to take place.  The pr ison 
author i ty can impose the restr ict ion on re lat ives to 
execute a l l  r i tuals with in the ja i l  precincts.  
 
( iv)  For uncla imed bodies the superintendent of  ja i l  has 
author i ty to perform the last  r i tuals at government 
cost .  Of course depending upon the re l igion of  
accused Hindu, Musl im or Christ ian e i ther the bodies 
are burned or bur ied.  Even the pr ison author i ty is 
required to observe al l  funeral  ceremonies with the 
help of  other pr isoners who are belonging to same 
re l igion of  the deceased pr isoner.   
 
Sect ion 29 (1) & (2) of  the Prison Act ,  1900 provides the 
t ransfer of  pr isoners,  including the pr isoners who are 
sentenced to death.  The inspector general  of  pr ison of  the 
state in consultat ion of  court  can transfer the pr isoner, 
when a pr isoner is sentenced to pr ison for more than 
three months.  The reasons for t ransferr ing must be 
reasonable in cases of  mental ly i l l  pr isoner or aged 
pr isoner,  who want to meet h is re lat ives or parents dur ing 
h is last  days.  In case of  habi tual  or hardcore cr iminals,  i f  
their  presence may ef fect vic iously on the character of  
other causal pr isoners and may create evi l  in f luence can 
be t ransferred wi th the pr ior permission of  Inspector 
General .  The same way i f  medical  of f icer opines the 
removal of  seeks pr isoners on medical  grounds for the 
recovery of  the health the superintendent shal l  obta in 
necessary orders of  Inspector General  of  Pr ison.  I t  is  a 
normal pract ice that  the pr isoners of sol i tary conf inement 
are not  t ransferred to the pr ison when sol i tary cel ls are 
not  avai lable;  same way dur ing the appeal per iod a lso 
pr isoners are not  t ransferred.  Proper escort  is  also 
required with pol ice author i ty for t ransferr ing the pr isoner 
which is to be done only on work ing days and not on 
hol idays.  Al l  pr ison record and history-t icket  a lso must be 
handed over to the new pr ison.  No forb idden art ic les may 
be carr ied by the pr isoners dur ing the t ransportat ion even 
i f  unauthor ized cash is f rom i t  must be forfe i ted to the 
Government.    
 
11 Right  to vote/  r ight  contest  e lect ion    
 
Anukul Chandra Pradhan33’s  case is very famous case 
regarding the vot ing r ight  of  the pr isoner,  who may be an 
undertra i l  pr isoner,  convicted pr isoner or deta inee under 
the prevent ive laws. The Apex Court  has decided the 
                                                 
33  A n u k u l  C h a n d r a  P r a d h a n  v .  U n i o n  o f  I n d i a  
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const i tut ional val id i ty of  sub sect ion 5 of  Sect ion 62 of  the 
Representat ion of  the People Act ,  1951. This Sect ion 62 
discusses about r ights to vote among which Sect ion 5 
indicates the l imitat ions imposed by the Act  i tse lf  
restr ict ing the r ight  to vote as under:-  
 
“No person shal l  vote at any e lect ion i f  he is conf ined in a 
pr ison,  whether under a sentence of  imprisonment or 
t ransportat ion or otherwise,  or is  in  the lawful  custody of  
the pol ice :  provided that  noth ing in th is sub-sect ion shal l  
apply to a person subjected to prevent ive detent ion under 
any law for the t ime being in force.”  
 
In short ,  a l l  the accused, deta inees,  pre-t r ia l  pr isoners, 
under t ra i l  pr isoners and convicted pr isoners are 
absolute ly restr icted f rom vot ing.  The content ion taken by 
the learned Counsel in  above discussed matter that “ to 
restra in a c i t izen f rom vot ing is d iscr iminat ion and i t  
vio lates Art ic le 14 of  the Const i tut ion as wel l  as Art ic le 21 
too.”  By taking into considerat ion a l l  the aspects the Apex 
Court  refused to grant  the permission to vote re lying upon 
other precedents of  (a) P.N. Ponnuswami v.  Returning 
Off icer Namakkal Const i tuency,  1952 SCR 218 at  236  
 
(a)  Jumuna Prasad Mukhariya v.  Lachhi Ram, (1995) 1 
SCR 608 (c) Jyot i  Bas u v.  Debi Ghosal,  (1982) 1 
SCC 691 at  696 and 
 
(b)  Jagan nath v.  Jaswant Singh, 1954 SCR 892: (AIR 
1954 SC 210).   
 
In view of  above judgments,  i t  is absolute ly c lear that a l l  
unconvicted pr isoners (pre-t ra i l ,  under-t r ia l  and 
prevent ive detainee can contest  e lect ion,  but cannot vote 
for the e lect ion.)  
 
12 Professional /vocational  t ra in ing.  
 
The therapeut ic approach as wel l  as the reformative 
theory of  punishment emphasises the construct ive 
act ivi t ies and socia l  re integrat ion. The pr isoner is a 
person who has commit ted a cr ime, for any prohib i ted act 
by the law. I f  he is kept ,  he further creates problem for 
h im as wel l  for society,  on the complet ion of  punishment, 
he is to be rehabi l i ted with the society,  h is personal 
capaci ty and guts and ski l ls  are to be developed and 
mainta ined. Major i ty of  the pr isoners are belonging to 
poor c lass of  the society,  hence i f  professional or 
vocat ional  ski l ls  are developed, i t  would be useful  to earn 
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the bread but ter dur ing rehabi l i ta t ion with sel f  respect , 
d igni ty and personal esteem. 
 
12.1 Provis ions of  The Internat ional  Instruments 
 
Internat ional  Covenant says:-  
 
Basic Pr incip les for the Treatment of  Pr isoners,  Pr incip le 
8:   
 
“Condit ions shal l  be created enabl ing pr isoners to 
undertake meaningful  remunerated employment which wi l l  
faci l i ta te their  in tegrat ion into the country’s labour market  
and permit  them to contr ibute to their  own f inancia l  
support  and to that  of  their  fami l ies.” 
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 71:  
 
(1) Pr ison labour shal l  not  be of  an af f l ict ive nature.  
 
(2) Al l  pr isoners under sentence shal l  be required to 
work,  subject  to their  physical  and mental  f i tness as 
determined by the medical  of f icer.  
 
(3) Suf f ic ient  work of  a useful  nature shal l  be provided 
to keep pr isoners act ively employed for a normal 
working day.  
 
(4) So far as possib le the work provided shal l  be such 
as wi l l  mainta in or increase the pr isoners’  abi l i ty to 
earn an honest  l iv ing af ter re lease.  
 
(5) Vocat ional  t ra in ing in useful  t rades shal l  be provided 
for pr isoners able to prof i t  thereby and especia l ly for 
young pr isoners.  
 
(6) With in the l imits compat ib le with proper vocat ional 
select ion and with the requirements of  inst i tut ional  
administrat ion and discip l ine,  the pr isoners shal l  be 
able to choose the type of  work they wish to 
perform. 
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 72:  
 
(1) The organizat ion and methods of  work in the 
inst i tut ions shal l  resemble as c losely as possib le to  
those of  s imi lar work outside inst i tut ions,  so as to 
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prepare pr isoners for the condit ions of  normal 
occupat ional  l i fe .  
 
(2) The interests of  the pr isoners and their  vocat ional 
t ra in ing,  however,  must not be subordinated to the 
purpose of  making a f inancia l  prof i t  f rom an industry 
in the inst i tut ion.  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 73:  
 
(1) Preferably inst i tut ional  industr ies and farms should 
be operated direct ly by the administrat ion and not  by 
pr ivate contractors.  
 
(2) Where pr isoners are employed in work not contro l led 
by the administrat ion,  they shal l  a lways be under the 
supervis ion of  the inst i tut ion’s personnel.  Unless the 
work is for other departments of  the government the 
fu l l  normal wages for such work shal l  be paid to the 
administrat ion by the persons to whom labour is 
suppl ied,  account being taken of  the output  of  the 
pr isoners.  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 74:  
 
(1) The precaut ions la id down to protect  the safety and 
health of  f ree workmen shal l  be equal ly observed in 
inst i tut ions.  
 
(2) Provis ion shal l  be made to indemnify pr isoners 
against  industr ia l in jury,  including occupat ional 
d isease, on terms not  less favourable than those 
extended by law to f ree workmen. 
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 75:  
 
(1) The maximum dai ly and weekly work ing hours of  the 
pr isoners shal l  be f ixed by law or by administrat ive 
regulat ion,  taking into account local  ru les or custom 
in regard to the employment of  f ree workmen. 
 
(2) The hours so f ixed shal l  leave one rest  day a week 
and suf f ic ient  t ime for educat ion and other act ivi t ies 
required as part of  the t reatment and rehabi l i ta t ion 
of  the pr isoners.  
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Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 76:  
 
(1) There shal l  be a system of  equi table remunerat ion of  
the work of  pr isoners.  
 
(2) Under the system pr isoners shal l  be a l lowed to 
spend at  least  a part  of  their  earnings on approved 
art ic les for their  own use and to send a part  of  their 
earning to their  fami ly.  
 
(3) The system should a lso provide that  a part  of  the 
earnings should be set aside by the administrat ion 
so as to const i tute a savings fund to be handed over 
to the pr isoner on his re lease.   
 
12.2 Pract ices in Pr isons of  India 
 
Fol lowing are the nature of  jobs and professional  craf ts to 
be done by pr isoners.  
 
 Civ i l  pr isoners and under-t r ia l  pr isoners are not  compelled 
to work.  I t  is  opt ional  for them to work.  For the convicted 
pr isoners,  depending upon the sentence they are 
employed for the hard work,  they can be employed with 
the fo l lowing class of  work.   
 
 -Medium – Weaving,  Tai lor ing,  Coir  Work,  Carpentry 
Conservancy work,  cooking in Ki tchen or canteen, Shoe 
making,  Dying yarn etc.  
 
 -L ight  – Sweeping,  Grain c leaning and vegetable cut t ing, 
Book binding and envelope making,  Shaving,  Button 
making,  Opening twist ,  Cler ical  work,  Work in Jai l  
Hospita l ,  Repair ing o ld c loth ing.  
 
 The fo l lowing kinds of  work should usual ly be a l lot ted to 
Class I  pr isoners,  but  may be given to sui table Class I I  
pr isoners a lso:-  
 
 Book binding,  Envelope making,  Sewing,  Cane work,  
Carpentry,  Paint ing and pol ishing,  Cler ical  work ( in 
selected cases only),  Tablet  making and packing,  Cot tape 
and ordinary weaving,  Gardening (where possible),  
Spinning and Button making.  
 
 Normal ly pr isoners,  employed with b last ing,  wel l  s inking,  
excavat ion are to be employed with the reasonable 
precaut ion but they are not el igib le to get  the 
compensat ion under Workman Compensat ion Act .  
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 No pr isoner should be given work for more than nine 
hours a day.  Proper register must be mainta ined regarding 
the work done by the pr isoner. Sunday is hol iday,  
Normal ly in ja i ls  pr isoners are assigned with the work of 
book binding,  weaving,  preparing wooden furni ture,  cane 
furn i ture, animal husbandry,  preparing lather shoes and 
champal ls and execut ing the agr icul tura l  pursui ts in the 
lands of  the pr ison.  
 
 The experiment of  preparing and sel l ing the (Bhaj iya-
Pacoda) to publ ic through open restaurant  (Jai l  bhaj iya 
house)is found to be very successful ,  by the pr isoners of  
Sabarmat i  Centra l  Jai l  in  Ahmedabad. 
 
 The income of  th is type of  jobs is handed over to 
pr isoners e i ther dur ing the stay in ja i l ,  for personal use or 
for fami ly members or is  to be given for rehabi l i ta t ion on 
re lease.   
  
 A large number of  pr ison inmates engaged in var ious 
vocat ional  progarmmes as seen in Table-134.  Kerala 
(14,126) has reported the h ighest  number of  ja i l  inmates 
involved in var ious t ra in ing programmes. This was 
fo l lowed by Chhatt isgardh (4,561),  Jharkhan (4,126), 
Maharashtra (3,066),  Bihar (2,123),  Madhya Pradesh 
(2,083), Rajasthan (1,268),  Punjab (1,251), Gujarat 
(1,178) and Andhra Pradesh (1,136) 
 
 Maharashtra has reported the h ighest  amount of  
Rs.2,746.2 lakh earned by the ja i l  inmates fo l lowed by 
Gujarat  (Rs.562.3 lakh),  Bihar (Rs.507.2 lakh),  Uttar 
Pradesh (Rs.438.7 lakh),  Tamil  Nadu (Rs.349.6 lakh) and 
Punjab (239.1 lakh) which is in TABLE-2.35 
 
        Value of  Goods produced by inmates:  
 
  The value of  goods produced per inmate was highest  in  
Maharashtra (Rs.11,019.2) fo l lowed by Gujarat 
(Rs.4,860.0),  Ut tar Pradesh (Rs.2,642.7), Tamil  Nadu 
(Rs.1,656.7),  Punjab (1,587.2),  Andhra Pradesh (1,544.6), 
Bihar (1,533.6),  A&N Is lands (Rs.1,493.2) and Himachal 
Pradesh (1,092.0) which is in TABLE-336.  
 
 The t ra in ing of  ja i l  inmates,  in vocat ional  t rades resulted 
in product ion of  art ic les which has market  value,  resul t ing 
in gainfu l  product ivi ty by the pr ison inmates.  
 
  The detai ls of  the gross value of  such produce, in 
d i f ferent  States and UTs. 
 
                                                 
34  h t t p :  n c r b . n i c . i n / p r i s o n  2 0 0 4 / C h a p t e r - 8  
35  I b i d  
36  I b i d  
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TABLE-1 
 
Sr.  
No. 
State Number of  Inmates  
1 Kerala 14,126 
2 Chhatt isgard 4,561 
3 Jharkhand 4,126 
4 Maharashtra 3,066 
5 Bihar 2,123 
6 Madhya Pradesh 2,083 
7 Rajasthan 1,268 
8 Punjab 1,251 
9 Gujarat  1,178 
10 Andhra Pradesh 1,136 
TABLE-2 
 
Sr.  
No. 
State Amount earned by 
the ja i l  inmates 
( In lakh) 
1.  Maharashtra Rs.2,746.2 
2.  Gujarat  Rs.562.3 
3.  Bihar Rs.507.2 
4.  Ut tar Pradesh  Rs.438.7 
5.  Tamil  Nadu Rs.349.6 
6.  Punjab Rs.239.1 
 
TABLE-3 
 
Sr.  
No. 
State Value of  goods 
produced per inmate 
1 Maharashtra Rs.11,019.2 
2 Gujarat  Rs.4,860.0 
3 Uttar Pradesh Rs.2,642.7 
4 Tamil  Nadu Rs.1,656.7 
5 Punjab Rs.1,587.2 
6 Andhra Pradesh Rs.1,544.6 
7 Bihar Rs.1,533.6 
8 A&N Is lands Rs.1,493.2 
9 Himachal Pradesh Rs.1,092.0 
 
13 Educat ion  
 
 L i teracy and Educat ion are the basic ingredient  for the 
sound personal i ty of  a person. For the protect ion and 
promot ion of  Human Rights not  only of  pr isoner but,  also 
a l l  c i t izens,  l i teracy and pr imary educat ion is a condit ion 
precedent.  
 
 As per the survey in England and Wales,  the research 
indicated that  about 65% of  pr isoners are performing at 
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the level  l i teracy usual ly expected f rom an 11 year o ld 
chi ld meaning thereby these 65% of  people of  cr iminals 
are having the standards of  educat ion and l i teracy 
equivalent  to a boy who might  have studied up to f i f th 
standard.  How any body can expect  the reduct ion in 
cr ime, understanding the socia l  norms and laws, posi t ive 
behaviour,  concepts of  Human Rights or r ights of  
pr isoners.  In India the pr imary education rate is very low.  
 
13.1 Provis ions of  The Internat ional  Instruments 
 
 In ternat ional  Covenant provides the r ights for education 
as under:  -   
 
 Universal  Declarat ion of  Human Rights,  Art ic le 26:  
 
(1) Everyone has the right  to educat ion.  
 
(2) Educat ion shal l  be d irected to the fu l l  development 
of  the human personal i ty and to the strengthening of  
respect  for Human Rights and fundamental 
f reedoms. 
 
 Universal  Declarat ion of  Human Rights,  Art ic le 27:  
 
(1) Everyone has the r ight  f reely to part ic ipate in the 
cul tura l  l i fe  of  the community,  to enjoy the arts and 
to share in scient i f ic  advancement and i ts benef its.  
 
 Basic Pr incip les for the Treatment of  Pr isoners,  Pr incip le 
6:  
 
 “Al l  pr isoners shall  have the r ight  to take part  in cul tura l  
act ivi t ies and educat ion a imed at  the fu l l  development of 
the human personal i ty. ”  
 
 Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 77:  
 
(1) Provis ion shal l  be made for the further educat ion of  
a l l  pr isoners capable of  prof i t ing thereby,  including 
re l igious instruct ion in the countr ies where th is is 
possib le.  The educat ion of  i l l i terates and young 
pr isoners shal l  be compulsory and specia l  attent ion 
shal l  be paid to i t  by the administrat ion.  
 
(2) So far as pract icable,  the educat ion of  pr isoners 
shal l  be integrated with the educational  system of  
the country so that  af ter their  release they may 
cont inue their  educat ion without d if f icu l ty.  
 
 230 
 Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 78:  
 
 “Recreat ional  and cul tura l  act ivi t ies shal l  be provided in 
a l l  inst i tut ions for the benef i t  of  the mental  and physical 
heal th of  pr isoners.  
 
 Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 40:  
 
 “Every inst i tut ion shal l  have a l ibrary for the use of  a l l  
categories of  pr isoners,  adequately stocked with both 
recreat ional  and instruct ional  books,  and pr isoners shal l  
be encouraged to make fu l l  use of  i t .  
 
 Resolut ion 1990/20 of  the UN Economic and Socia l 
Counci l  refers to educat ion in pr isons in the fo l lowing 
terms: 
 
(1) Educat ion in pr isons should a im at  developing the 
whole person, bearing in mind the pr isoner’s socia l ,  
economic and cul tura l  background; 
 
(2) Al l  pr isoners should have access to educat ion, 
including l i teracy programmes, basic educat ion, 
vocat ional  t ra in ing,  creat ive,  re l igious and cul tura l 
act ivi t ies,  physical  educat ion and sports, socia l 
educat ion, h igher educat ion and l ibrary faci l i t ies;  
 
(3) Every ef fort  should be made to encourage pr isoners 
to part ic ipate act ively in a l l  aspects of  educat ion;  
 
(4) Al l  those involved in pr ison administrat ion and 
management should faci l i tate and support  educat ion 
as much as possible;  
 
(5) Educat ion should be an essent ia l  e lement in the 
pr ison regime; d is incent ives to pr isoners who 
part ic ipate in approved formal educat ional 
programmes should be avoided; 
 
(6) Vocat ional  education should a im at  the greater 
development of  the individual  and be sensi t ive to 
t rends in the labour market ;  
 
(7) Creat ive and cul tura l  act ivi t ies should be given a 
s igni f icant  ro le s ince they have a specia l  potent ial 
for enabl ing pr isoners to develop and express 
themselves;  
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(8) Wherever possib le,  pr isoners should be al lowed to 
part ic ipate in educat ion outside the pr ison;  
 
(9) Where educat ion has to take place with in the pr ison, 
the outside community should be involved as fu l ly as 
possib le;  
 
(10) The necessary funds,  equipment and teaching staf f  
should be made avai lable to enable pr isoners to 
receive appropriate educat ion.  
 
13.2 Pract ices in pr isons of  India 
 
 Provis ions of  Jai l  Manual are c lear ly provid ing that every 
i l l i terate person, who enters in the ja i l  as a long term 
pr isoner or for l i fe  imprisonment must be given an 
opportuni ty for pr imary educat ion and whenever he is 
re leased f rom ja i l  he should go to society as a l i te rate 
man. The l i teracy programmes are encouraged by pr ison 
management, the provis ion for remunerat ion for 
educat ional  expenditure and payment to facul ty is also 
a l lowed. In addi t ion to that  the pr isoner who is doing good 
educat ion progress is a lso awarded with encouragement 
by the pr ison management.  Present ly in Ahmedabad and 
Baroda Centra l  Jai ls,  educat ional  centers are operat ive in 
co-ordinat ion with Indira Gandhi Nat ional  Open Universi ty 
as wel l  as Dr.  Babasaheb Ambedkar Open Universi ty and 
568 inmates are present ly engaged in the professional  
studies.  In Junagadh Distr ict  Jai l  a lso a Center for Dr.  
Babasaheb Ambedkar Open Universi ty has commenced 
f rom 2005-2006 with an intent ion to provide an aid and 
encouragement to the chi ldren of  pr isoners dur ing year 
2004 & 2005, 41 students and dur ing 2005 & 2006, 187 
students have been admitted to school for studies.  They 
have been provided with uniforms, school bags and 
notebooks by pr ison management of  Gujarat  State.  
 
14 Discip l ine and punishment.  
 
A pr ison is a permanent c lose inst i tut ion,  run and mainta in 
by the state,  to provide separate stay for f ixed t ime period 
f rom the society and for the accused here known as 
pr isoner so natural ly a pr ison is an inst i tut ion fu l l  of  
wrong-doers,  of fenders and cr iminals.   
 
The conf inement to the pr ison is done with the purpose to 
prevent them doing further cr ime and harming the society,  
to punish h im and to reform him, thus i t  is  obvious that a l l  
the persons going to pr ison ei ther convicted or under-t r ia l  
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prisoners.  They are the law breakers or wrong-doers in 
society.  
 
So natural ly h igher standard of  d iscip l ine can not  be 
expected f rom pr isoners l ike the cadets of  mi l i tary 
schools.   
 
To mainta in d iscipl ine and law and order s i tuat ion in the 
ja i l  is  a very d i f f icu l t  task for the pr ison author i ty because 
major i ty of  notor ious and ant i -socia l  e lements are l iving 
together in pr ison.  
 
For the pr isoners the ru le of  law and discip l ine ends at  
the gate of  pr ison but  actual ly i t  s tar ts even in more str ict  
and r igorous way as compared to society,  
 
I f  the atmosphere of  indiscip l ine, anarchy or arb i t rary 
behaviour of  pr isoners prevai ls,  then there is no use of  
running or mainta in ing the pr isons.  Because of the 
conf ined condit ions,  restr icted f reedoms and personal 
l ibert ies for some pr isoners,  i t  becomes inevi table to 
break the ru les and regulat ions of  pr isons in var iet ies of  
way,  which can be classi f ied as under:-  
 
(A) Conf l ic t  wi th the pr ison author i ty,  non-acceptance of 
pr ison rout ine programmes, pr ison food and protest 
against  pr isons accommodat ions.   
 
(B) At tempt to smuggle,  steal ,  outs ider i tems to pr ison 
or pr ison i tems or belongings of  other pr isoners or 
damaging the pr ison art ic les and propert ies.   
 
(C)  Disput ing,  at tacking,  abusing, assault ing co-
pr isoners of  pr ison and pr ison of f icers.  
 
14.1 Provis ions of  The Indian Prison Act  
 
The Prison Act ,  1894 provides, Offences in re lat ion to 
pr ison in Chapter X,  under Sect ions 42,  43 & 44.  These 
sect ions which provide restr ict ions on pr isoners,  pr ison 
of f icers,  staf f  and outsiders for e i ther introducing or 
removing prohib i ted art ic les for the use of  pr isoners.  For 
vio lat ion of  th is sect ion,  both the of fender and abettor 
would be l iable to imprisonment for a term not  exceeding 
six months or to f ine not  exceeding two hundred rupees or 
both.   
 
Under sect ion 44,  the Superintendent is a lso l iable to 
publ ish a publ ic not ice in Engl ish and in vernacular 
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language about the acts prohib i ted under Sect ion 42 along 
with the penalt ies imposed of  their  commission.  
 
Chapter XI  of  the Act  provides enl istment of  pr isons’ 
of fences and the punishment under Sect ion 45 and 46 as 
under:-   
 
Sect ion 45.  Pr ison-of fences.  – 
 
The fo l lowing acts are declared to be pr ison-of fences 
when commit ted by a pr isoner:-  
 
(1) such wi l l fu l  d isobedience to any regulat ion of  the 
pr ison as shal l  have been declared by ru les made 
under sect ion 59 to be a pr ison-of fence;  
 
(2) any assault  or use of  cr iminal  force;  
 
(3) the use of  insul t ing or threatening language; 
 
(4) immoral  or indecent or d isorder ly behaviour;  
 
(5) wi l l fu l ly d isabl ing h imself  f rom labour;  
 
(6) Contumaciously refusing to work;  
 
(7) Fi l ing,  cut t ing,  a l ter ing or removing handcuffs, 
fet ters or bars without  due author i ty;  
 
(8) Wil l fu l  id leness or negl igence at work by any 
pr isoner sentenced to r igorous imprisonment.  
 
(9) Wil l fu l  mismanagement of  work by any pr isoner 
sentenced to r igorous imprisonment; 
 
(10) Wil l fu l  damage to pr ison-property;  
 
(11) Tampering with or  defacing h istory- t ickets,  records 
or documents;  
 
(12) Receiving,  possessing or t ransferr ing any prohib i ted 
art ic le;  
 
(13) Feigning i l lness;  
 
(14) Wil l fu l ly br inging a fa lse accusation against  any 
of f icer or pr isoner; 
 
(15) Omit t ing or refusing to report ,  as soon as i t  comes 
to h is knowledge, the occurrence of  any f i re,  any 
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plot  or conspiracy,  any escape, at tempt or 
preparat ion to escape, and any at tack or preparat ion 
for at tack up to any pr isoner or pr ison-of f ic ia l ;  and 
 
(16) Conspir ing to escape, or to assist  in escaping,  or to 
commit  any other of  the of fences aforesaid.  
 
Sect ion 46.   Punishment of  such of fences.  – 
 
The Superintendent may examine any person touching any 
such of fence,  and determine thereupon, and punish such 
of fence by- 
 
(1) a formal warning (Explanat ion- A formal warning 
shal l  mean a warning personal ly addressed to a 
pr isoner by the  Superintendent and recorded in the 
punishment book and on the pr isoner’s h istory-
t icket)  
 
(2) change of  labour to some more i rksome or severe 
form [for such per iod as may be prescr ibed by ru les 
made by the State Government] .  
 
(3) Hard labour for a per iod not  exceeding seven days 
in the case of  convicted cr iminal  pr isoners not  
sentenced to r igorous imprisonment; 
 
(4) Such loss of  pr ivi leges admissib le under the 
remission system of  the t ime being in force as may 
be prescr ibed by ru les made by the State 
Government;  
 
(5) The subst i tut ion of  gunny or other coarse fabr ic for 
c loth ing of  other mater ia l ,  not  being woolen,  for a 
per iod which shal l  not  exceed three months;  
 
(6) Imposi t ion of  handcuffs of  such pattern and weight , 
in  such manner and for such period,  as may be 
prescr ibed by ru les made by the State Government;  
 
(7) Imposi t ion of  fet ters of  such pat tern and weight ,  in  
such manner and for such per iod,  as may be 
prescr ibed by ru les made by the State Government;  
 
(8) Separate conf inement for any per iod not  exceeding 
[ three]  months;  [Explanat ion – Separate conf inement 
means such conf inement with or wi thout  labour as 
secludes a pr isoner f rom communicat ion with,  but 
not  f rom sight  of ,  other pr isoners,  and al lows him 
not  less than one hour’s exercise per d iem and to 
 235 
have his meals in associat ion with one or more other 
pr isoners; ]  
 
(9) Penal d iet ,  that  is ,  restr ict ion of  d iet  in  such manner 
and subject to such condit ions regarding labour as 
may be prescr ibed by the State Government:  
 
“Provided that  such restr ict ion of  d iet  shal l  in  no case be 
appl ied to a pr isoner for more than ninety-s ix consecut ive 
hours,  and shal l  not  be repeated except for a f resh 
of fence nor unt i l  af ter an interval  of  one week’”  
 
(10) Cel lu lar conf inement for any per iod not  exceeding 
fourteen days:  
 
“Provided that  af ter each per iod of  cel lu lar conf inement an 
interval  of  not  less durat ion than such per iod must e lapse 
before the pr isoner is again sentenced to cel lu lar or 
sol i tary conf inement:”  [Explanat ion – Cel lu lar conf inement 
means such conf inement with or wi thout  labour as ent i re ly 
secludes a pr isoner f rom communicat ion with,  but  not  f rom 
sight  of ,  other pr isoners; ]  
 
(11) penal d iet  as def ined in c lause (9) combined with 
[cel lu lar]  conf inement ’  
 
(12) whipping,  provided that  the number of  st r ipes shal l  
not  exceed th ir ty:  
 
“Provided that  noth ing in th is sect ion shal l  render any 
female or c ivi l  pr isoner l iable to the imposi t ion of  any form 
of  handcuffs or fetters,  or to whipping.”This punishment is 
eradicated f rom the Prison Manual and pract ice too.  
 
The punishment is to be imposed in p lura l i ty under 
Sect ion 47,  by c lubbing two of fences or by c lubbing two 
punishments.   for any s ingle of fence,  the two punishments 
can not  be awarded jo int ly.  The punishment should be in 
accordance with foregoing sect ions is provided by Sect ion 
49.  For the protect ion of  Human Rights of  pr isoners,  
Sect ion 50 provides responsib i l i t ies of  medical  of f icer to 
cert i fy the f i tness of  pr isoner for punishment.  The 
of fences which are punishable under Indian Penal Code 
which might  have been commit ted in pr ison can be 
enl isted as under:-  
 
(A) Riot ing -  Under Sect ion 147,148, 152, the of fences 
perta in ing to r iot ing and r iot ing with deadly weapon, 
assort ing publ ic servants who is t ry ing to suppress 
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the r iot are included in th is l is t .  The Prison staf f  
included in def in i t ion of  publ ic servant 
 
(B) Escape – Sect ion 222, 223 & 224 are appl icable for 
the escape, at tempt to escape and negl igence on the 
part  of  publ ic servant.   
 
(C)  Offence the human body – Sect ion 325,326 causing 
gr ievous hurt ,  and causing hurts by dangerous 
weapons.  Over and above under sect ion 302, 303, 
307, of fences perta in ing to murder,  causing death by 
negl igent  act  or at tempt to murder are included. 
Moreover,  sect ion 309 of  I .P.C for commit t ing the 
suic ide.   
 
 
For such types of  of fences Inspector General  of  Pr ison 
must communicate to Judic ia l  Magistrate having proper 
jur isdict ion in conf i rmat ion with Government.   
 
As far as the under-t r ia l  pr isoners are concerned, the 
custody of  under-t r ia ls must be as much as possib le 
should be l i t t le  i rksome as possib le.  under-t r ia l  pr isoner 
must be restra ined f rom unauthorised communicat ions,  
unauthor ised conveyance of  object ionable art ic les and 
escape f rom the pr ison.  As per Jai l  Manual they are a lso 
l iable for penalt ies equivalent  to convicted pr isoners for 
vio lat ion of  d iscip l inary ru les.   
 
14.2 Provis ions of  The Internat ional  Instruments 
 
The Princip les for Punishment as narrated by Internat ional 
Instruments for Protect ion of  Human Rights are as under:-  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 30:  
 
(1) No pr isoner shal l  be punished except in accordance 
with the terms of  such law or regulat ion,  and never 
twice for the same of fence.  
 
(2) No pr isoner shal l  be punished unless he has been 
informed of  the of fence al leged against  h im and 
given a proper opportuni ty of  present ing h is 
defense. The competent  author i ty shal l  conduct  a 
thorough examination of  the case.  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 31:  
 
“Corporal  punishment, punishment by p lacing in a dark 
cel l ,  and al l  cruel ,  inhuman or degrading punishments 
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shal l  be complete ly prohib i ted as punishments for 
d iscip l inary of fences.”  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 32:  
 
(1) Punishment by c lose conf inement or reduct ion of  
d iet  shal l  never be inf l ic ted unless the medical  
of f icer has examined the pr isoner and cert i f ied in 
wri t ing that  he is f i t  to  susta in i t .  
 
(2) The same shal l  apply to any other punishment that 
may be prejudic ia l  to the physical  or mental  heal th 
of  a pr isoner.  In no case may such punishment be 
contrary to or depart  f rom the pr incip le stated in ru le 
31.  
 
(3) The medical  of f icer shal l  v is i t  dai ly pr isoners 
undergoing such punishments and shal l  advise the 
d irector i f  he considers the terminat ion or a l terat ion 
of  the punishment necessary on grounds of  physical 
or mental  heal th.  
 
Standard Minimum Rules for the Treatment of  Pr isoners,  
Rule 33:  
 
“ Instruments of  restra int ,  such as handcuffs,  chains,  i rons 
and stra i t  jackets,  shal l  never be appl ied as a 
punishment.”  
 
European Prison Rules,  Rule 37:  
 
“Col lect ive punishments,  corporal  punishment,  punishment 
by p lacing in a dark cel l ,  and al l  cruel ,  inhuman or 
degrading punishment shal l  be complete ly prohib i ted as 
punishments for d iscip l inary of fences.”  
 
Af r ican Charter on Human and Peoples’  Rights,  Art ic le 7 
(2):  
 
“Punishment is personal and can be imposed only on the 
of fender” 
 
American Convent ion on Human Rights,  Art ic le 5(3):  
 
“Punishment shal l  not  be extended to any person other 
than the cr iminal . ” 
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15 Inspect ion by Author i t ies & Complaints by pr isoners.  
 
Pr ison consists of  a mass of  of fenders, wrong-doers,  
hardcore cr iminals etc.  they are human beings and their  
Human Rights must be protected.  The ru les and 
regulat ions or d iscip l ine norms are not  only for the 
pr isoners,  but i t  is  a lso for the pr ison staf f .  They are 
required to mainta in same ru les and regulat ions for 
themselves a lso.  In fact  d iscip l ine enforcing machinery 
should be more vigi lant  and str ict  for them also,  and then 
only they wi l l  be able to get  better resul ts f rom the 
pr isoners.  
 
I t  is  c lear ly narrated in Bhagwat Gita that  “Whatsoever a 
great  man does,  the very same is a lso done by other men. 
Whatsoever the standard he sets,  the world fo l lows i t . ”  
 
Personal le thargy,  personal egoism, temptat ion for 
corrupt ion,  autocracy,  inef f ic iency,  d iscr iminatory 
behaviour,  inadequate knowledge, insuf f ic ient  t ra in ing and 
professional  ski l ls  etc of  the personnel of  ja i l  s taf f  ,causes 
unrest ,  d isputes,  conf l ic ts among pr isoners as wel l  as 
between pr isoners and ja i l  s taf f .   
 
Some t ime i t  leads to very ser ious and gr ievous of fences 
l ike v io lent  at tack with dangerous weapon or even 
murders.   
 
A case of  murder of  Chetan Betri  in  Centra l  Jai l  of  
Sabarmat i ,  Ahmedabad is the worst  example of  improper 
handing of  pr isoners,  and the h ighest  level  of  d if ferences 
and vengeances among the pr isoners which was not 
contro l led by the ja i l  s taf f  and due to fa i lure on the part  of  
pr ison staf f .  One of  the accused Chetan Betr i  lost  the l i fe . 
Pr isoners must have r ight  for access to the superior 
author i ty e i ther in pr ison or outs ide the pr ison 
administrat ion because their  complaints,  d issat isfact ions 
or gr ievances concerning the behaviour of  concerned staff  
and immediate supervisors may not  be heard properly by 
the same pr ison author i ty.   
 
Non pol ice or non ja i l  author i ty such as Mamlatdar, 
Deputy Col lector or Col lector f rom Revenue Department or 
some other systemat ic organizat ion or machinery should 
be provided for set t l ing the gr ievances of  pr isoners.  
Moreover,  under the pr incip les of  natural  just ice they 
should be given proper opportuni t ies of  being heard and 
get t ing the just ice. 
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15.1 Provis ions of  The Internat ional  Instruments 
 
Internat ional  Covenant provides as under:-  
 
Body of  Pr incip les for the Protect ion of  Al l  Persons under 
Any Form of  Detent ion or Imprisonment,  Pr incip le 29:  
 
1. In order to supervise the str ict  observance of 
re levant laws and regulat ions,  p laces of  detent ion 
shal l  be vis i ted regular ly by qual i f ied and 
experienced persons appointed by,  and responsib le, 
a competent  author i ty d ist inct  f rom the author i ty 
d irect ly in charge of  the administrat ion of  the p lace 
of  detent ion or imprisonment.  
 
2. A detained or imprisoned person shal l  have the r ight  
to communicate f reely and in fu l l  conf ident ia l i ty wi th 
the persons who vis i t  the p laces of  detent ion or 
imprisonment in accordance with paragraph 1 of  the 
present pr incip le, subject  to reasonable condit ions 
to ensure securi ty and good order in such places.  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 55:  
 
“There shal l  be a regular inspect ion of  penal inst i tut ions 
and services by qual i f ied and experienced inspectors 
appointed by a competent  author i ty.  Their  task shal l  be in 
part icular to ensure that  these inst i tut ions are 
administered in accordance with exist ing laws and 
regulat ions and with a view to  br inging about the 
object ives of  penal and correct ional  services.”  
 
Internat ional  Covenant provides as under:-  
 
Internat ional  Covenant on Civi l  and Pol i t ica l  Rights, 
Art ic le 2:  
 
Each State party to the present covenant undertakes:  
 
(a) to ensure that  nay person whose r ights or f reedoms 
as herein recognized are vio lated shal l  have an 
ef fect ive remedy, notwithstanding that  the vio lat ion 
has been committed by persons act ing in an of f ic ia l  
capaci ty;  
 
(b) to ensure that  nay person cla iming such a remedy 
shal l  have his r ight  thereto determined by competent 
judic ia l ,  administrat ive or legis lat ive author i t ies,  or 
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by an other competent  author i ty provided for by the 
legal  system of  the State,  and to develop the 
possib i l i t ies of  judic ia l  remedy; 
 
(c)  to ensure that the competent  authori ty shal l  enforce 
such remedies when granted.  
 
Body of  Pr incip les for the Protect ion of  Al l  Persons under 
Any form of  Detention or Imprisonment,  Pr incip le 33 
 
(1) A detained or imprisoned person or his counsel shal l  
have the r ight  to make a request  or complaint 
regarding is t reatment,  in  part icular in  case of  
torture or other cruel ,  inhuman or degrading 
t reatment,  to the author i t ies responsib le for the 
administrat ion of the p lace of  detent ion and to 
h igher author i t ies and, when necessary,  to 
appropriate author i t ies vested with reviewing or  
remedial  power.  
 
(2) In those cases where nei ther the detained or 
imprisoned person nor h is counsel has the 
possib i l i ty to exercise h is r ights under paragraph 1 
of  the present pr incip le,  a member of  the fami ly of 
the detained or imprisoned person or any other 
person who has knowledge of  the case exercise 
such r ights.  
 
(3) Conf ident ia l i ty concerning the request  or complaint 
shal l  be maintained if  so requested by the 
complainant.  
 
(4) Every request  or complaint  shal l  be prompt ly deal t  
wi th and repl ied to,  wi thout  undue delay.  I f  the 
request  or complaint  is  re jected or,  in  case of  
inordinate delay,  the complainant shal l  be ent i t led to 
br ing i t  before a judic ia l  or other author i ty.  Neither 
the detained or imprisoned person nor any 
complainant under paragraph 1 of  the present 
pr incip le shal l  suf fer pre judice for making a request  
or complaint .  
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 36:  
 
(1) Every pr isoner shal l  have the opportuni ty each week 
day of  making requests or complaints to the d irector 
of  the inst i tut ion or the of f icer author ized to 
represent h im. 
 
(2) I t  shal l  be made possib le to make requests or 
complaints to the inspector of  pr isons dur ing h is 
inspect ion.  The prisoner shal l  have the opportuni ty 
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to  ta lk to the inspector or to any other inspect ing 
of f icer wi thout the d irector or other members of  the 
staf f  being present.  
 
(3) Every pr isoner shal l  be a l lowed to make a request  or 
complaint ,  wi thout censorship as to substance but  in 
proper form, to the centra l  pr ison administrat ion, the 
judic ia l  author i ty or other proper author i t ies through 
approved channels.  
 
(4) Unless i t  is  evident ly f r ivo lous or groundless,  every 
request  or complaint  shal l  be prompt ly deal t  wi th 
and repl ied to,  wi thout undue delay.  
 
15.2 Powers of  Human Rights Commissions for 
inspect ions 
 
Both State Human Rights Commission and Nat ional 
Human Rights Commission are author ized to vis i t  and 
inspect  any pr ison without  pr ior in t imat ion.  
 
This vis i t  and discussion with pr isoners can be used as a 
good device for the complaints,  gr ievances and problems 
of  pr isoners and can be resolved by both the 
commissions.  A very long l is t  of  of f ic ia l  vis i tors are 
provided under Jai l  Manuals  such as ex-of f ic io vis i tors 
and other vis i tors under the Rules,  which includes 
Sessions Judges,  Distr ict  Magistrate,  Sub-Divis ional 
Magistrate,  Deputy Col lector,  Mamlatdar,  Inspector 
General  of  Pol ice,  Director of  Educat ion,  Educat ional 
Inspector,  Civi l  Surgeon, Director of  Publ ic Health,  
Superintendent and Execut ive Engineers,  Munic ipal 
Commissioner,  Mayor,  Members of  Legis lat ive Assembly 
and Commit tees formed for ja i l  wel fare Boards etc.  
 
But  here the question is the ef fect iveness of  these people 
vis i t ing the pr ison f reely meet ing and interrogat ing 
pr isoners without  the interference of  ja i l  guards or ja i lors 
to know the grass root  problems and capaci ty to solve 
them. 
 
In major i ty of  cases i t  is found i t  is  a camouf lage or 
ceremonious gather ing or vis i t  of  the VIP vis i tors and they 
are being shown a pr ison by window dressing.  The 
real t ies of  the pr ison,  problems of  the pr ison and issues 
which are faced by the pr isoners are never made known to 
such vis i tors.  These al l  vis i ts are normal ly formal vis i ts  as 
a part of  dut ies levied upon the outsider of f icers.  This a l l  
of f ic ia l  vis i tors are author ised to check and to inspect 
matters perta in ing to health,  sani tat ion,  safety,  security,  
in ternal  d iscip l ine in pr ison.  They are author ised to hear 
the representat ions and appl icat ions of  pr isoners.  They 
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are author ised to check dif ferent  registers of  pr ison,  put 
the remarks and ask for the fo l low up for the remarks 
done by concerned vis i tor.  
  
Pr isoners are author ized to complain about their  problems 
and day to day issues to State Human Rights 
Commissions,  National  Human Rights Commission.  I t  is  
a lso observed the complaints forwarded to Hon’b le High 
Courts are a lso enterta ined and many cases are t reated 
as wr i t  of  mandamus. Very recent ly an inmate named 
Mahesh Makwana made a complaint  to Hon’b le High Court 
f rom Centra l  Jai l ,  Sabarmat i  complain ing that  he was 
suf fer ing f rom severe pain in stomach but  for get t ing the 
bet ter t reatment the doctor of  pr ison asked for br ibe of  
Rs.3000/-.  The not ice was issued by Hon’b le High Court 
to D.I .G.,  Pr isons and other of f ic ia ls as i t  was publ ished 
as news i tems and local  newspaper “Sandesh” dated 
25/08/2007. Thus the complaints can be lodged before the 
proper author i ty and forum by the pr isoners for their  
gr ievances.   
 
16 Safety and securi ty of  pr isoners 
 
Lord Just ice Woolf  ment ioned in h is report  based on 
necessary f indings regarding the ser ious r iots in pr isons 
in year 1990 regarding the maintenance of  a correct  
balance between securi ty,  contro l  and just ice is a key to 
ef fect ively managed pr ison.37 
 
“There are three requirements which must be met,  i f  the 
pr ison system is to be stable,  they are securi ty,  contro l  
and just ice.”   
 
The safety of  pr isoners and the staf f  is  essent ia l .  Al l  the 
members of  the pr ison community should get  absolute ly 
equal t reatment with fa irness and just ice without any 
d iscr iminat ion.  Moreover,  every pr isoner should have 
opportuni ty to part ic ipate in posi t ive,  construct ive and 
creat ive act ivi t ies and prepare themselves for re lease.  On 
one hand, the effect ive securi ty systems are essent ia l  
same way, oppressive securi ty measures must be 
excluded along wi th the bruta l  methods of  contro l .  The 
hearings for d iscip l inary act ions must be done with just,  
fa ir  and reasonable manner and unlawful  punishment must 
be avoided. 
 
 
                                                 
37  R e p o r t  o f  a n  I n q u i r y  i n t o  P r i s o n  D i s t u r b a n c e s  A p r i l  1 9 9 0 ,  1 9 9 1 ,  h e r  M a j e s t y ’ s  S t a t i o n e r y  O f f i c e ,  
L o n d o n .  
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16.1 Provis ions of  The Internat ional  Instruments 
 
Standard Minimum Rules for the Treatment of  Pr isoners, 
Rule 63(2):  
 
“ I t  is  desirable to provide varying degrees of  securi ty 
according to the needs of  d if ferent  groups.  Open 
inst i tut ions,  by the very fact  that they provide on physical  
securi ty against  escape but  re ly on the self -d iscip l ine of  
the inmates,  provide the condit ions most favourable to 
rehabi l i ta t ion for carefu l ly selected pr isoners.”  
 
Standard Minimum Rules for the Treatment of  pr isoners,  
ru le 33:  
 
Instruments of  restra int ,  such as handcuffs,  chains,  i rons 
and stra i t  jackets,  shal l  never be appl ied as a punishment. 
Furthermore,  chains or i rons shal l  not  be used as 
restra ints.  Other instruments of  restra int  shal l  not  be used 
except in the fo l lowing circumstances:  
 
(a) As a precaut ion against  escape during a t ransfer,  
provided that  they shal l  be removed when the 
pr isoner appears before a judic ia l  or administrat ive 
author i ty;  
 
(b) On medical  grounds by d irect ion of  the medical 
of f icer;  
 
(c)  By order of  the d irector,  i f  other methods of  contro l 
fa i l ,  in  order to prevent a pr isoner f rom in jur ing 
h imself  or others or f rom damaging property. ;  in  
such instances the d irector shal l  at  once consult  the 
medical  of f icer and report  to the h igher 
administrat ive author i ty.   
 
European Prison Rules,  Rule 39:  
 
This ru le adds the fo l lowing condit ions to SMR 33: 
 
(a) i f  necessary,  as a precaut ion against  escape during 
a t ransfer,  provided that  they shal l  be removed when 
the pr isoner appears before a judic ia l  or 
administrat ive author i ty unless that  author i ty 
decides otherwise;  
 
(b) On medical  grounds by d irect ion and under the 
supervis ion of  the medical  of f icer;  
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The use of  chains and i rons shal l  be prohib i ted.  
 
The safety and securi ty aspects include the physical 
aspect  of  pr ison bui ld ing,  st rength wal ls,  bars of  windows,  
bores,  watch towers as wel l  as physical  securi t ies, adds 
such as locks,  c lose circui t ,  T .V camera,  a larm system 
etc.  Old pr isons must be repaired and mainta ined properly 
by c ivi l  engineers.  Moreover,  i t  must be equated properly 
with newly innovated equipments for the securi ty 
purposes.  under t r ia l  pr isoners are r isky for pr ison staf f  in  
two manners,  f i rst ,  the chances of  escaping f rom the 
pr ison are h igher for the undertra i l  as compared to 
convicted pr isoners.   
 
Under t r ia l  may t ry to manipulate the records,  documents 
or even witnesses in their  favour so as to save 
themselves f rom convict ion.  in  pr ison as wel l  as whi le 
t ransport ing f rom Court  on hearings the necessary safety 
measurers may be exercised by pr ison staf f .  The 
searching of  pr isoner as wel l  as the vis i tors is  a very 
pr imary and very vi ta l  devise for safety of  pr ison and 
pr isoners.   
 
I t  is  a lways been observed that drugs,  object ionable 
art ic les,  instruments,  prohib i ted l i terature,  mater ia l  are 
usual ly brought by v is i tors.  Under t r ia l  pr isoners are 
advanced in commit t ing these types of  of fences because 
they are the persons who of ten vis i t  outs ide the world 
twice a month. Moreover,  they are a l lowed with their  
personal supply of  food twice a day by way of  Ti f f in 
service,  hence their  communicat ion,  co-ordinat ion and 
conveyance with outs ide world is on h igher s ide than 
convicted pr isoners.  Hence they create severe problem 
and r isk against  other pr isoners and even pr ison staf f  
which can be scrut in ised and stopped only by watert ight  
search by pr ison staf f  on gates.   
 
17 Judic ia l  Mandates for pr isoners and Detenues 
 
The Supreme Court  in  i ts  endeavor to ensure d istr ibut ive 
just ice in pr isons has upheld the fundamental  r ights of  
detenues and pr isoners in pr ison sett ings.   
 
The judic ia l  mandates deal ing with some of  these aspects 
are as fo l lows:-  
 
(1) The pr ison administrators have no power to add 
addit ional  punishment to the punishment imposed by 
the Court ;  even though i t  could have been sol id ly 
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imposed by that Court  i tse lf ,  but  has in fact,  not 
been so imposed. 
 
(2) A pr isoner sentenced to capi ta l  punishment might  be 
kept  in separate cel l  only “af ter the sentence 
becomes executable”.  But  even in the separate cel l ,  
unless there are specia l  c i rcumstances,  he must be 
kept  with in the s ight  and sound of  other pr isoners 
and be able to take food in their  company.38 
 
Pr isoners ‘under sentence of  death’  shal l  not  be denied 
amenit ies of  games, newspapers,  moving around and 
meet ing pr isoners and vis i tors subject  to reasonable 
regulat ion of  pr ison management.39  
 
Sol i tary conf inement cannot be inf l ic ted except in extreme 
cases of  necessity speci f ica l ly made out  by the ja i l  
author i t ies.  A pr isoner under the sentence of  death can be 
inf l ic ted and imposed sol i tary conf inement only in view of  
the safety of  the pr isoner and the securi ty of  the pr ison.40 
I f  a  pr isoner desires lonel iness for ref lect ion and remorse, 
for prayers and making peace with h is maker,  or 
opportuni t ies for meet ing fami ly or f r iends such faci l i t ies 
should be l iberal ly granted.41 
 
(1) Under-t r ia ls should be accorded more re laxed 
condit ions than convicts.  They are not  under 
sentence of  imprisonment,  but  only under custody.  
 
(2) An under t r ia l  pr isoner,  when t ransported f rom the 
pr ison to the court  should not  be handcuffed.  In 
extreme cases,  where the hand-cuf fs have to be put 
on the pr isoner the escort ing authori ty must record 
reasons for doing so.42  
 
(3) The hard labour has to receive a humane meaning. 
The punishment of  r igorous imprisonment obl iges 
the inmates to do hard labour,  but  not  harsh labour. 
The pr isoner cannot demand sof t  jobs,  but  may 
reasonably be assigned congenia l  jobs.43 The r ight  
to the society of  fe l low men, parents and other 
fami ly members cannot be denied in the l ight  of  
                                                 
38  S u p r a  n o t e  1 1  a t  1 7 9 5   
39 
 
I b i d .  
40  I b i d ;   a l s o  K i s h o r  S i n g h ,  1 9 8 1  C r i . L . J .  1 7 ( S C )  
41 
 
I b i d .  
42  P r e m  S h a n k e r  v .  D e l h i  A d m i n i s t r a t i o n ,  A I R  1 9 8 0  S C  1 5 3 5 .  
43  S u p r a  n o t e  1 1  a t  1 1 1 4 .  
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Art ic le 19.  However,  i t  is  subject  to search, 
d iscip l ine and other securi ty reasons.44*   
 
(4) A detenue is ent i t led to have interview with h is legal 
adviser af ter taking appointment f rom the 
superintendent of  the ja i l .  In  case of  COFEPOSA 
detenues a custom or ja i l  of f ic ia l may watch the 
interview, but  he should not  be with in the hearing 
d istance of  the detenue and the legal adviser45.  
 
(5) An accused has the r ight  to s i t  down in the court 
dur ing the t ra i l  especia l ly in  long and arduous 
cases,  unless i t  is  necessary for the accused to 
stand up for ident if icat ion.  This faci l i ty is  not  against 
the establ ished pract ice that everyone in the court 
should stand when the presid ing of f icer enters.46  
 
(6) Under-t r ia ls are not  to be kept  in leg- i rons,47  nor 
can be asked to work outside the ja i l  wal ls.  This 
would be in f lagrant  vio lat ions of  pr ison regulat ions 
and contrary to I .L.O. convent ions against  forced 
labour.  
 
(7) To reduce mental  tensions among the pr isoners, the 
pr ison author i t ies should provide for vi ta l  l inks 
between the pr isoner and his fami ly by per iodical ly 
grant ing parole.  However,  the grant ing of  parole for 
reasonable spel ls is  subject to suf f icient  safeguards 
ensuring their  proper behaviour outs ide and prompt 
return inside48.  
 
No pr isoner can be personal ly subjected to deprivat ions 
not  necessi tated by the fact of  incarcerat ion and the 
sentence of  the court .  Al l  other f reedoms belong to h im, 
such as to read and wri te,  to exercise and recreat ion, to 
meditat ion and chant,  to comforts l ike protect ion f rom 
extreme cold and heat,  to f reedom f rom indigni t ies,  l ike 
compulsory nudity,  forced sodomy and other unbearable 
vulgar i ty,  to movement with in the pr ison campus subject 
to requirements of  d iscip l ine and securi ty,  to the minimal 
joys of  self -expression,  to acquire ski l l  and techniques 
and al l  other fundamental r ights ta i lored to the l imitat ions 
of  imprisonment.49 The press should be al lowed to 
interview pr isoners sentenced to death i f  they are wi l l ing 
                                                 
44 
 
I b i d  
45 
 
F r a n c i s  C o r a l i e  M u l l i n ,  1 9 8 1  C r i . L . J .  3 0 6  a t  3 1 3 - 1 4  ( S C ) .  
46 
 
I b i d .  
47 
 
T h e  I n d i a n  E x p r e s s ,  C h a n d i g a r d h ,  D e c e m b e r  9 , 1 9 8 1 .  
48 
 
H i r a l a l  M a l l i c k ,  1 9 7 7  C r i . L . J .  1 9 2 1  
49  S u p r a  n o t e  1 1  1 1 3  ( S C ) .  
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to  do so,  unless weighty reasons to the contrary exist .50 
Pr ior to the execut ion of  any death sentence, the Jai l  
Superintendent should personal ly ascerta in whether the 
sentence of  death imposed upon any of  the co-accused 
who was due to be hanged, has been commuted. I f  so,  the 
Superintendent should apprise the superior author i t ies of  
the matter who in turn,  should take prompt steps for 
br inging the matter to the not ice of  the court  concerned51.   
 
(1) The commutat ion of  the sentence of  death into l i fe 
imprisonment cannot be demanded by the 
condemned pr ison as a matter of  r ight .  
 
A pr isoner whether under t r ia l  or convict  has a r ight  to 
legal  assistance and that  must be made avai lable in 
ja i ls .52 
                                                 
50 
 
S m t .  P r a b h a  D u t t  v .  U n i o n  o f  I n d i a ,  A I R  1 9 8 2  S C  6 .  
51 
 
H a r b a n s  S i n g h  v .  S t a t e  o f  U . P . ,  A I R  1 9 8 2  S C  8 4 9   
52 
 
S h e e l a  B a r s e  v .  S t a t e  o f  M a h a r a s h t r a ,  A I R  1 9 8 3  S C  3 7 8   
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5.  Comparative study of the under trial prisoners at international level 
and in other states of India and in Gujarat State 
 
“In Kampala, Uganda, the government, with funding and technical 
assistance from foreign aid agencies, developed the ”chain-linked 
programme” in the Masaka Magisterial Are. The programme was 
“developed to demonstrate the benefit of a greater integration and 
coordination of roles, functions and activities of the various 
components of Uganda’s criminal justice system.” Through a process 
of reviewing backlogged cases, the participants were able to identity 
the root causes of delay in the system and reduce the length of pre-trial 
detention. 
 
In 1998, the court system in Uganda had an extreme backlog of 
criminal and civil case. For example, in one court, during a nine-month 
period only one case was decided. Such egregious delays led to the 
appointment of a Case Management Committee with representatives 
from the police, probation, prosecution, the prisons and the judiciary. 
The Committee meetings were soon held on a monthly basis, as it 
immediately became apparent that poor communication was largely 
behind the lengthy court delays. Today, “the monthly meetings of the 
Case Management Committee in Masaka are well attended. “They run 
“according to a fixed schedule, minutes are prepared and distributed to 
all participants including the Advisory Board.” Together, the agency 
representatives devise solutions to court congestion and case 
backlogs. 
 
 “In Bihar, India, judicial officials periodically visit prisons to review 
cases and dispense rulings on the spot. These “camp courts” only 
handle matters involving “small time offenders.” 
  
Prior to the camp courts, over 12,000 pre-trial prisoners were “lodged 
in various jails of Bihar, waiting to be tried for minor offences.” Many 
had been “languishing for more time than the sentences” when the 
local high court “directed jail authorities to organize camp courts in the 
State’s jails to hasten the disposal of minor cases.” … “Judicial 
magistrates and executive magistrates of respective districts” preside 
over the camp courts. Before each session, a superintendent of the 
local prison submits a list of prisoners eligible to participate. 
 
The Bihar camp courts convene on the last Saturday of every month. 
The camp courts have been highly effective at reducing the backlog of 
“simple bailable criminal cases and other simple compoundable cases 
of criminal nature.” For example, at camp courts “held all over the state 
on [one] Saturday, at least 5,383 petty criminal cases were disposed of 
in a single day. 
 
   Penal Reform International, Good Practices 20031 
                                                 
1 
 
Good practices in reducing pre-trial detention, Penal Reform International, December 2003 
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The Penal Reform International, Good Practices 2003 has presented 
many case studies. The instance of Uganda where the example is 
given  
 
“ in one court during nine months period only one case was decided.” 
 
This is an example of egregious delays in justice, in Campala, Uganda.  
 
In Bihar, India prior to camp courts over 12000 pre-trial prisoners were 
lodged in various jails of Bihar waiting for trial for minor offences. 
 
 “held over the state on (one) Saturday, at least 5383 petty 
criminal cases were disposed off in a single day.” 
 
Prior to that particular “one Saturday”, all the days of all the Courts of 
whole world cannot be even to bring conclusive disposal of all pending 
cases for such petty matters or even for other crimes. The delay in 
justice is an inherent, vital grass-root problem which creates a series of 
subsequent issues and problems to all under trial prisoners through out 
the world.  The delay in justice brings overcrowding problems, prison 
health problems, safety and security problems and so many other 
problems. Reasons may be known but because of the different 
judiciary systems, procedural laws, para legal issues, finally, the 
sufferer class is the under trial prisoners. 
 
Meaning thereby reasons may be different but result is the same 
throughout the world for prisons barring few exceptional countries. The 
detailed data in anetical matter is collected by International Centre for 
Prison Studies by Kings College, London. About more than 214 
independent countries and dependent territories are providing the 
different details across the world to inform the world about the total 
prison population. Following information is collected at the end of 
October, 2006 and published by U.K. Home Office, which is the 7th 
Edition of World Prison Population List. Following are the key points 
which are really shocking:- 
 
1. More than 9.25 million are held in penal institution through out 
the world mostly as pre-trial detainees (remand prisoners), 
almost half of these are in United States (2.19 million), Chaina 
(1.55 + pre-trial detainees + administrative detention) and in 
Rasia (0.87 million). 
 
2. Prison population is growing in many parts of the world. Updated 
information on countries including in previous edition of 
population it shows that prison population have risen in 73% of 
these countries. (In African countries 64%, 84% in American 
Countries, 81% in Asian Countries)  
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1. World Prison Population Rate of selected Countries2 
TABLE-1 
AFRICA 
 
Sr. 
No. 
Parts Prison population total (no. 
in penal institutions incl. 
pre-trial detainees) 
Date Estimated national 
population 
Prison population rate 
(per 100,000 of 
national population) 
Source of prison 
population total 
NORTHERN AFRICA      
1 Algeria 42,000 12/05 33.2m 127 Algeria Watch 
2 Libya 11,790 31/7/04 5.7m 207 NPA 
3 Morocco 54,542 9/04 31.2m 175 Moroccan Prison 
Observatory 
WESTERN AFRICA      
1 Ghana 12,736 29/9/06 23.0m 55 NPA 
2 Nigeria 40,444 12/05 135.9m 30 NPA 
CENTRAL AFRICA      
1 Angola 6,008 4/4/03 13.6m 44 NPA 
2 Cameroon 20,000 6/03 16.0m 125 NPA 
EASTERN AFRICA      
1 Kenya 47,036 9/06 36.2m 130 ‘Daily 
Nation’,Nairobi 
2 Madagascar 20,294 31/12/05 19.0m 107 Ministry of Justice, 
Madasgascar 
3 Malawi 9,656 13/9/05 13.0m 74 NPA 
4 Tanzania 43,911 1/9/06 39.0m 113 NPA 
SOUTHERN AFRICA      
                                                 
2 
 
http ://www.kc/acout – International Centre for Prison Studies 
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1 Botswana 6,259 9/05 1.8m 348 US State Dep’t 
Human R’ts Report 
2 South Africa 1,57,402 31/12/05 47.04m 335 NPA 
 
 
TABLE-2 
   AMERICA  
 
Sr. 
No. 
Parts Prison population total 
(no. in penal institutions 
incl. pre-trial detainees) 
Date Estimated national 
population 
Prison population 
rate (per 100,000 
of national 
population) 
Source of prison 
population total 
NORTH AMERCIA      
 
1 
 
Canada 
 
34,096 
 
03/04 
 
31.75m 
 
107 
 
Statistics Canada 
 
 
2 
 
USA 
 
21,86,230 
 
30/6/05 
 
296.4m 
 
738 
 
US Bureau of Justice 
Statistics 
 
CENTRAL AMERICA      
 
1 
 
Mexico 
 
2,14,450 
 
8/06 
 
109.4m 
 
196 
 
NPA 
 
 
2 
 
Panama 
 
11,649 
 
20/2/06 
 
3.2m 
 
364 
 
NPA 
CARIBBEAN      
1 Puerto Rico (US) 14,239 7/06 4.0m 356 NPA 
SOUTH AMERICA      
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1 Brazil 3,61,402 12/05 189.2m 191 NPA 
2 Colombia 62,216 7/06 46.3m 134 NPA 
3 Peru 35,642 6/06 28.4m 126 NPA 
4 Venezuela 19,853 4/10/05 26.9m 74 NPA 
 
TABLE-3 
 ASIA 
Sr. 
No. 
Parts Prison population 
total (no. in penal 
institutions incl. pre-
trial detainees) 
Date Estimated national 
population 
Prison population 
rate (per 100,000 
of national 
population) 
Source of prison population 
total 
WESTERN ASIA      
1 Israel 13,909 31/12/04 6.65 209 United Nations 9th Survey 
2 Saudi Arabia 28,612 /02 21.7m 132 United Nations 8th Survey 
3 Yemen 14,000 /98 16.9m 83 PRI Newsletter 33,1998 
CENTRAL ASIA      
1 Kazakhstan 49,292 9/8/06 14.5m 340 Penal Reform International, 
Almaty 
2 Kyrgyzstan 15,744 30/1/06 5.4m 292 Penal Reform International, 
Almaty 
SOUTH CENTRAL ASIA      
1 India 3,32,112 31/12/04 1,092.3m 30 National Human Rights 
Commission 
2 Iran 1,47,926 Mid-06 69.2m 214 NPA 
3 Pakistan  89,370 /05 157.9m 57 Human R’ts Commission of 
Pakistan 
4 Sri Lanka 23,613 Mid-05 20.7m 114 NPA,Asia-Pacific Annual 
Conference 
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SOUTH EASTERN ASIA 
1 Indonesia 99,946 Mid-05 222.8m 45 NPA,Asia-Pacific Annual 
Conference 
2 Malaysia 35,644 Mid-05 25.3m 141 NPA,Asia-Pacific Annual 
Conference 
3 Philippines 89,639 /05 83.1m 108 NPA 
4 Thailand 1,64,443 31/7/05 64.3m 256 NPA 
 EASTERN ASIA      
1 China 15,48,498 12/03 1,308.7m 118 NPA, Asia-Pacific Annual 
Conference 
2 Japan 79,055 12/05 128.2m 62 NPA 
3 Korea (Republic of) 45,882 31/1/06 47.25m 97 NPA 
4 Taiwan 59,342 31/8/05 22.9m 259 NPA 
 
TABLE-4 
 EUROPE 
 
Sr. 
No. 
Parts Prison population total 
(no. in penal 
institutions incl. pre-
trial detainees) 
Date Estimated national 
population 
Prison population 
rate (per 100,000 
of national 
population) 
Source of prison 
population total 
NORTHERN EUROPE      
1 Latvia 6,676 5/6/06 2.29m 292 NPA 
2 Lithuania 8,124 28/8/06 3.39m 240 NPA 
3 Sweden 7,450 1/4/06 9.06m 82 Criminal Justice 
Expert, Sweden 
4 England & Wales 79,861 27/10/06 53.85m 148 NPA 
 
SOUTHERN EUROPE 
     
1 Albania 3,491 2/11/05 3.15m 111 NPA 
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2 Italy 61,721 30/6/06 59.32m 104 NPA 
3 Portugal 12,870 1/9/06 10.62m 121 NPA 
4 Spain 64,215 27/10/06 44.31m 145 NPA 
WESTERN EUROPE      
1 France 52,009 1/9/06 61.16m 85 French Ministry of 
Justice 
2 Germany 78,581 31/3/06 82.5m 95 German Federal 
Statistical Office 
3 Netherlands 21,013 1/7/06 16.38m 128 NPA 
Europe/Asia      
1 Azerbaijan 18,259 1/9/04 8.32m 219 C of E Annual 
Penal Statistics 
CENTRAL & EASTERN EUROPE      
1 Czech Republic 18,950 20/10/06 10.24m 185 NPA 
2 Hungary 15,720 31/12/05 10.08m 156 NPA 
3 Poland 87,901 30/9/06 38.14m 230 NPA 
4 Romania 35,429 26/9/06 21.57m 164 NPA 
5 Ukraine 1,65,716 1/9/06 46.5m 356 NPA 
 
 
TABLE-5 
 
 OCEANIA 
 
Sr. 
No. 
Parts Prison population total (no. 
in penal institutions incl. 
pre-trial detainees) 
Date Estimated national 
population 
Prison population rate 
(per 100,000 of 
national population) 
Source of prison 
population total 
1 Australia 25,353 30/6/05 20.2m 126 Australian Bureau of 
Statistics 
2 New Zealand 7,620 7/7/06 4.1m 186 NPA 
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 By detailed study and analysis of above tables showing the prison 
population rate meaning thereby the population of the country and the 
prisons population rate of different countries to be maximum as well as 
to minimum can be described as under :- 
 
 In India and Nigeria, the prison population rate is of 30 persons per 1 
lakh of population. It means it is 0.03% of whole population of the 
country, whereas in Angola the rate is 44 persons per 1 lakh persons 
which means it is 0.04%. As far as Indonasia is concerned it comes on 
3rd number in minimum average consideration by 45 persons in 
persons in prison per 1 lakh means 0.05%. The rate of Ghana is 55 
persons and as far as Japan is concerned it is 62 persons. Pakistan 
and Japan are concerned, both are having prison population 
percentage is of 0.06%. Same way while considering the detailed study  
of prison population rate, the maximum rate is of USA which is 738 
persons per 1 lakh of population, meaning thereby 0.7% of population 
is behind the bar. Same way Panama, the figure is 364 persons, 
whereas in Ukraine it is 356 persons. Kazakhstan, it is 340, whereas in 
South Africa it s 335 persons per 1 lakh is a population prison rate. 
Russia is having 0.6% prison rate, whereas South Africa and 
Kazakhstan is 0.3%. Barmuda (U.K.), the prison population percentage 
is 0.5% and Ukraine, Panama etc are having the prison population is 
0.4%. 
 
 As compared to International level, the population prison rate in India is 
lowest i.e. per 1 lakh person about 30 persons are the prisoners 
whereas in U.S.A. the rate per 1 lakh is 738. Of course on the face of 
the figures it appears to be a matter of proud and pleasure that the rate 
of crime and criminals in India is very less but hard reality is different. It 
can be interpreted that either people who are the victims may not be 
registering the complaints because of fear from criminals, because of 
sense of insecurity from police, because of less trust-worthiness of 
judiciary system on one hand and denial to register the complaints by 
police departments on other hand may be the reason of low inmates 
rate as per the population. Justice Mulla has quoted as under:- 
 
 “Unfortunately to day the real dangerous criminals who pose a threat to 
our social and moral fabric are all outside the jails and not inside. The 
“not out centuries” of these dangerous criminals will never end. Thanks 
to our police force and unfortunately also to a few who hold power. 
These arch gangsters are too readily accepted as honourable 
members of our society. As I look at the picture of crime. I see that a 
vast ocean of crime with huge roaring waves surrounds us and only a 
few insignificant drops have been collected in jail bottles and they are 
being paraded as the criminals in our Country”3 
                                                 
3  Report of Justice Mulla Committee, Page No.XII 
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2. World Prison population- prisoners rate, under trial prisoners rate, female prisoners rate, juvenile prisoners rates of selected 
countries. 
 
 Population  and  prisoners  rate-prisoners  and  under trial  prisoners  rate- female and juvenile prisoners rate. 
 
TABLE-1 
 
Sr. 
No 
Country Ministry 
Responsible 
Prison 
Administration 
Prison 
population total 
(including pre-
trial detainees/ 
remand 
prisoners) 
Prison 
population 
rate (per 
1,00,000 of 
national 
population) 
Pre-trial 
detainees/ 
remain 
prisoners 
(percentage 
of prison 
population) 
Female 
prisoners 
(percentage of 
prison 
population) 
Juveniles / minors 
/ young prisoners 
incl. definition 
(percentage of 
prison population) 
1 United 
States of 
America 
Department 
of Justice 
Federal 
Bureau of 
Prisons, State 
and Local 
Correctional 
Authorities 
21,93,798 
at 31.12.2005  
737 
 
21.2% 
(62.0% of 
local jail 
inmates at 
30.6.2005) 
8.9% 
(12.7% of local 
jail inmates, 
7.0% of state 
and federal 
prisoners, 
30.6.2005) 
0.4% (0.9% of 
local jail inmates, 
0.2% of state 
prisoners under 
18,30.6.2005) 
2 Canada Ministry of 
the Solicitor 
General 
Correctional 
Service of 
Canada 
(CSC), 
provincial and 
territorial 
correctional 
services 
 
34,096 
average for year 
to 31.3.2004  
107 
 
30.1% 
(average, 
year to 
31.3.2004) 
5.0% (of adult 
prisoners, year 
to 31.3.2004) 
6.1% (average, 
year to 31.3.2004 
- under 18) 
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3 Bermuda 
(UK) 
Ministry of 
Labour, 
Home Affairs 
and Public 
Safety 
Department of 
Corrections 
306  
at 14.12.2006  
464  
 
12.6% 
(1.3.2004 - 
United 
Nations 9th 
Survey) 
5.6% 
(14.12.2006) 
2.9% (14.12.2006 
- under 18) 
 
 
 
4 Mexico Secretaria 
de 
Seguridad 
Publica 
Direccion 
General de 
Prevencion y 
Readaptacion 
Social 
2,12,578  
at January 2007 
195 
 
42.5% 
(January 
2007) 
5.1% (January 
2007) 
* (at 28.11.2004, 
2,532 juveniles 
aged 11 but 
under 18 were 
held in custody, 
outside the prison 
system, following 
the commission of 
'infractions'. They 
are not included 
in the prison 
population total) 
5 Argentina Ministry of 
Justice and 
Human 
Rights 
Servicio 
Penitenciario 
Federal and 
Provincial 
prison 
administration 
63,357 
at 31.12.2005  
163 
 
57.6% 
(31.12.05 - 
not including 
prisoners in 
police 
facilities) 
5.0%  
(31.12.2005 - 
based on 
incomplete 
sample of prison 
population) 
0.2%  
(31.12.2005 - 
under 18. Based 
on incomplete 
sample of prison 
population) 
6 Brazil Ministry of 
Justice 
Departamento 
Penitenciario 
Nacional 
4,01,236 
at December 
2006  
211 
 
33.0%  
(of those in 
penitentiary 
system, 
December 
2006) 
5.7%  
(December 
2006) 
- 
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7 Algeria Ministry of 
Justice 
Administration 
Penitentiaire 
et de la 
Reinsertion 
42,000 
at December 
2005  
127 
 
22.8% 
(31.12.2004 
- percentage 
untried) 
1.1% 
(of convicted 
prisoners, 
31.12.2004) 
0.6% (of con. 
prisoners, 
31.12.2004 -
under 18) 
8 South 
Africa 
Ministry of 
Correctional 
Services 
Department of 
Correctional 
Services 
1,60,198 
at 31.12.2006  
336 
 
29.1% 
(31.12.2006) 
2.1% 
(31.12.2006) 
1.2% 
(31.12.2006 - 
under 18) 
9 Kenya Ministry of 
Home 
Affairs,  
Heritage and 
Sports 
Kenya Prisons 
Service 
47,036 
at September 
2006  
130 
 
45.6% 
(September 
2006) 
4.2% 
(July 2006) 
1.4% 
(July 2006 - under 
18) 
10 Australia Ministry of 
Justice and 
Customs 
- 25,790 
at 30.6.2006  
125 
 
21.6% 
(30.6.2006) 
7.1% 
(30.6.2006) 
0.1% (30.6.2006 - 
under 18) 
11 Saudi 
Arabia 
Ministry of 
the Interior 
(Major 
General) 
28,612 
at 2002  
132 
 
58.7% 
(2002) 
5.7% 
(2002) 
- 
12 Iraq Ministry of 
Justice 
Iraqi 
Corrections 
Service 
8,775 
at 2005  
35 
 
- 2.5% (2005) - 
13 Iran The 
Judiciary 
The Prisons 
Organisation 
1,47,926 
at mid-2006  
214 
 
24.8% 
(31.12.1993) 
3.5% (mid-
2006) 
1.5% (mid-2006 - 
under 19) 
14 Israel Ministry of 
Public Secu. 
Israel Prison 
Service 
13,909 
at 31.12.2004  
209 
 
25.3% 
(31.12.2004) 
2.3% 
(6.9.2004) 
2.3% (6.9.2004 - 
under 18) 
15 Japan Ministry of 
Justice 
Correction 
Bureau 
79,052 
at 31.12.2005  
62 
 
14.7% (Dec. 
2005) 
5.9% 
(31.12.2004) 
01.% 
16 India Ministry of 
Home Affairs 
Govt. s of 
States (28) 
and U.T. (7) 
3,32,112 
at 31.12.2004  
30 
 
70.1%  
(31.12.2004) 
3.7% 
(31.12.2004) 
0.5% 
(31.12.2004) 
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17 England 
& Wales 
Home Office HM Prison 
Service 
80,316 
at 30.3.2007  
149 
 
16.1%  
28.2.2007 - 
10.3% 
untried, 
5.8% 
convicted 
unsentenced 
5.4% 
(30.3.2007) 
3.0% (28.2.07 - 
under 18. In addi. 
to these 2,418 
juveniles, a 
further 254 were 
being held in 
Secure Training 
Cen. and 200 in 
Local Auth. 
Secure Children's 
Homes.) 
18 Russain 
Fderation 
Ministry of 
Justice 
Principal Dept. 
of Prison Adm. 
8,83,475 
at 1.3.2007  
623 
 
16.5% 
(1.1.2006) 
7.0% 
(1.3.2007) 
2.5% 
(1.9.02 -under 18) 
19 China Ministry of 
Justice 
(sentenced 
prisoners), 
Ministry of 
Public 
Security 
(pre-trial 
detainees 
and persons 
in adm. 
detention) 
Prison 
Administration 
Bureau (MoJ) 
15,48,498 
at December 
2003  
118 
 
- 4.6% 
(of sentenced 
prisoners in MoJ 
prisons, 
Decmber 2003) 
1.4% (of 
sentenced 
prisoners in MoJ 
prisons, 2004) 
 
 
 
 
20 Pakistan Ministry of 
Law, Justice 
and Human 
Rights 
- 89,370 
at 2005  
57 
 
66.1% 
(2002) 
1.5% 
(2005) 
3.8% 
(2005 - esti. by 
local non-gov. 
org.) 
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 T he  c lass i f i ca t i o n  o f  p r i son  inma tes  cons is t  o f  t he  
unde r  t r i a l  p r i s one rs  as  a  ma jo r  pa r t  i n  p r i son  
popu la t i on  bu t  b y  de ta i l ed  s tud y  a nd  ana l ys i s  o f  above  
tab le  some  su rp r i s in g  and  shoc k in g ,  e ye -ca t ch in g  a nd  
as ton ish in g  de ta i l s  a re  f ound  as  un de r : -  
 
 
 I n i t i a l l y  t he  de ta i l s  o f  unde r  t r i a l  p r i sone rs  popu la t i on  
ra te  i s  s tud ied ,  i t  i s  rea l l y  ab so lu te l y  su rp r i s in g  t ha t  
bo th  Ch ina  and  I rak  a re  ha v in g  0  pe rsons  and  0% 
unde r  t r i a l  p r i s one rs  ra te  wh ic h  rea l l y  l eads  the  
resea rch  s tuden t s  t o  unde rs tand  and  to  s tudy  the  
speedy  t r i a l  s ys tem wi thou t  an y  p rocedu ra l  de l ays  
o r /and  adequa te  number  o f  Cou r t s  and  jud ic ia l  s ta f f   
and  speedy in ves t i ga t ion  me thods  may be  pos i t i ve  
con t r i bu t i ve  f ac t o rs  f o r  such  ra t es .  O f  cou rse ,  t he  
lo wes t  one  i s  Ba rmuda  (U .K . )  i s  12 .6% o f  unde r  t r i a l  
p r i sone rs  means  f rom to ta l  p r i s on  popu la t i on  o n l y  
12 .6% a re  the  un de r  t r i a l  p r i sone rs ,  same  wa y Japan  i s  
hav in g  14 .7%  und e r  t r i a l  p r i sone rs ,  Eng land  16 .1 % a nd  
Russ ia  16 .5%  an d  USA  21 .2%.  No w he re  i t  i s  a  rea l l y  a  
su rp r i s in g  conc lu s ion  can  be  d ra wn  tha t  t h rou gh  USA 
i s  on  top  a s  f a r  a s  the  popu la t i on  r a te  i s  conce rned  i . e .  
h ighe s t  one  in  t h e  wo r ld  i . e .  738  p e rsons  pe r  1  l akh  o f  
popu la t i on  mean s  0 .7% peop le  a re  in  p r i son  a re  o f  
t o ta l  popu la t i on  o f  U .S .A .  bu t  he re  the  in ves t i ga t ion  
s ys tem and  jud ic ia l  s ys tem appea rs  to  be  so  p rom p t ,  
e f f i c ien t  and  speedy tha t  t he  unde r  t r i a l  p r i sone rs  r a te  
i s  on l y  21 .2%.  O f  cou rse  the  Ch ina  and  I raq  a re  the  
excep t ion  be caus e  Ch ina  i s  a  Co mmun is t  coun t r y  and  
I ra q  was  unde r  t he  ru le  o f  D ic ta to r ,  hence  the re  c ou ld  
be  excep t iona l  p rocedu res  o r  e ven  la ws  wh ich  ma y no t  
be  poss ib le  t o  be  enac ted  and  imp lemen ted  in  
democra t i c  coun t r i e s  l i ke  U .S .A .  and  Ind ia .  T he  
pos i t i on  o f  unde r  t r i a l  i s  wo rs t  as  f a r  as  Ind ia  i s  
conce rned .  I nd ia  i s  on  top  o f  t he  wo r ld  a s  f a r  as  un de r  
t r i a l  p r i sone rs  a re  conce rned  w i th  sco re  o f  70 .1% ou t  
o f  t o ta l  p r i son  in ma tes .  Pak i s tan  i s  a l so  a  ne ighb ou r  
coun t r y  i s  i n  kee n  compe t i t i on  w i t h  t he  second  h ighes t  
ra te  o f  66 .1% o f  p r i son  inma tes .  Saud i  A rab ia  i s  
hav in g  58 .7% unde r  t r i a l  p r i sone rs  and  A rgen t ina  i s  
57 .6% and  Kenya  comes  to  be  sco re  o f  45 .6%.  T he  
causes  and  con sequence s  o f  h i ghe r  pe rcen ta ge  o f  
unde r  t r i a l s  p r i so ne rs  a re  d i s cuss ed  a t  l en g th  on  the  
la te r  s ta ge .  
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3. Capacity of Jails, Inmate population and Occupancy Rate at the End of 2004 of States of India and Union 
Territories. 
 
TABLE-1 
 
Sr. 
No. 
State/UT Available Capacity Inmate Population Occupancy Rate 
  Male Female Total Male Female Total Male Female 
(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) 
1 Andhra Pradesh 11225 1045 12270 13096 785 13881 116.7 75.1 
2 Arunachal Pradesh - - - - - - - - 
3 Assam 5835 380 6215 7577 251 7828 129.9 66.1 
4 Bihar 20916 659 21575 32200 873 33073 153.9 132.5 
5 Chhattisgarh 4217 346 4563 8474 399 8873 200.9 115.3 
6 Goa 335 45 380 416 11 427 124.2 24.4 
7 Gujarat 5310 233 5543 11075 495 11570 208.6 212.4 
8 Haryana 5334 273 5607 11514 496 12010 215.9 181.7 
9 Himachal Pradesh 887 61 948 1008 36 1044 113.6 59.0 
10 Jammu & Kashmir 3030 70 3100 1979 60 2039 65.3 85.7 
11 Jharkhand 5569 245 5814 16866 631 17497 302.9 257.6 
12 Karnataka 8828 443 9271 11106 436 11542 125.8 98.4 
13 Kerala 5422 437 5859 6956 238 7194 128.3 54.5 
14 Madhya Pradesh 15944 1430 17374 28202 730 28932 176.9 51.0 
15 Maharashtra 15510 706 16216 23666 1256 24922 152.6 177.9 
16 Manipur 1030 110 1140 442 23 465 42.9 20.9 
17 Meghalaya 465 35 500 483 10 493 103.9 28.6 
18 Mizoram 843 161 1004 864 95 959 102.5 59.0 
19 Nagaland 1080 80 1160 572 17 589 53.0 21.3 
20 Orissa 7453 553 8006 12797 361 13158 171.7 65.3 
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21 Punjab 10334 420 10754 14289 775 15064 138.3 184.5 
 
22 
 
Rajasthan 
 
14899 
 
879 
 
15778 
 
12737 
 
434 
 
13171 
 
85.5 
 
49.4 
 
23 Sikkim 75 25 100 160 2 162 213.3 8.0 
24 Tamilnadu 16790 1362 18152 19272 1830 21102 114.8 134.4 
25 Tripura 721 50 771 1241 24 1265 172.1 48.0 
26 Uttar Pradesh 32631 1237 33868 50554 1152 51706 154.9 93.1 
27 Uttaranchal 2367 66 2433 2261 104 2365 95.5 157.6 
28 West Bengal 18459 1262 19721 15442 877 16319 83.7 69.5 
  
Total (States) 
 
215509 
 
12613 
 
228122 
 
305249 
 
12401 
 
317650 
 
141.6 
 
98.3 
 
29 A & N Islands 269 40 309 218 3 221 81.0 7.5 
30 Chandigarh 960 40 1000 518 31 549 54.0 77.5 
31 D & N Haveli 40 10 50 33 0 33 82.5 0.0 
32 Daman & Diu 80 40 120 26 1 27 32.5 2.5 
33 Delhi 4650 400 5050 12079 531 12610 259.8 132.8 
34 Lakshadweep 56 0 56 0 0 0 0.0 0.0 
35 Pondicherry 266 39 305 298 3 301 112.0 7.7 
  
Total (UTs) 
 
6321 
 
569 
 
6890 
 
13172 
 
569 
 
13741 
 
208.4 
 
100.0 
 
  
Total (All – India) 
 
221830 
 
13182 
 
235012 
 
318421 
 
12970 
 
331391 
 
143.5 
 
98.4 
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 The  Jharkhand  is  on  the  top  by  over -u t i l i s i ng  the  p r ison  
capac i t y  w i th  the  sco re  o f  17497  inmates  aga ins t  he  
app roved  s t reng th  o f  5418  inmates  than  De lh i  and  
Ha ryana  bo th  a re  compe t ing  each  o the r  as  fa r  as 
ove rc rowd ing  is  concerned .  The  capac i t y  o f  De lh i  
p r ison  i s  5050  aga ins t  wh ich  12610  p r isoners  a re  kep t  
whe reas  in  Haryana  aga ins t  he  capac i t y  o f  5607 ,  12010  
p r isoners  a re  kep t .  Of  cou rse  the  Gua j ra t  i s  a lso  
equa l l y  in  the  race  w i th  11570  inmates  aga ins t  he  
capac i t y  o f  5543 .  B iha r ,  Madhya  Pradesh  and  
Maharash t ra  a re  a lso  hav ing  1 .5  t imes  o r  more  number 
o f  p r i sone rs  than  the  approved  capac i t y .  The  l i s t  o f  
s ta tes  w i th  lower  f i gu re  o f  occupancy  a re  Jammu 
Kashmi r ,  Man ipur ,  W est  Benga l ,  Chand iga rh  and  
Pond iche ry .  The  p r ison  occupancy ra te  is  h ighes t  f o r  
the  ma le  p r i sone rs  as  we l l  as  f ema le  p r isone rs  i n  
Jha rkhand  i . e .  302 .9  and  257 .6 .  The  ra te  o f  Gu ja ra t  i s  
a lso  shock ing one  wh ich  i s  208 .6  fo r  ma le  p r i sone rs  
and  212 .4  fo r  f ema le  p r i sone rs .  Ha ryana  i s  w i th  the 
sco re  o f  215 .9  for  ma le  p r isone rs  and  181 .7  fo r  f ema le  
p r isoners .  De lh i ’ s  ra te  i s  a l so  h igh  wh ich  i s  259 .8  fo r  
ma le  p r i sone rs  and  132 .8  fo r  f ema le  p r isone rs .  S ikk im 
i s  w i th  213 .3  occupancy  ra te  f o r  ma le  p r i sone rs  and  8  
fo r  f ema le  p r isone rs  whe reas  U t ta rancha l  and  Pun jab  is  
conce rned  the  ra te  o f  occupancy  i s  h igher  f o r  f ema le  
p r isoners  i .e .  respec t i ve l y  95 .5  fo r  ma le  and  157 .6  fo r  
f ema le  and  138 .3  fo r  ma le  and  184 .5  fo r  f ema le .   
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4. Number of under trial prisoners by period of detention of various States of India and Union Territories. 
 
 
TABLE-1 
 
Sr. 
No. 
State/UT Upto 3 
months 
  3-6 
Months 
  6-12 
Months 
  1-2 
Years 
  
  M F T M F T M F T M F T 
(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) (12) (13) (14) 
1 Andhra Pradesh 5915 452 6367 1912 94 2006 472 21 493 162 10 172 
2 Arunachal 
Pradesh 
- - - - - - - - - - - - 
3 Assam 2749 70 2819 532 29 561 525 21 546 206 13 219 
4 Bihar 6322 268 6590 5352 175 5527 5500 149 5649 5634 72 5760 
5 Chhattisgarh 1573 79 1652 982 54 1036 974 41 1015 412 14 426 
6 Goa 74 0 74 60 0 60 75 6 81 32 3 35 
7 Gujarat 2236 129 2365 1380 89 1469 1417 40 1457 1104 27 1131 
8 Haryana 2453 97 2550 1533 49 1582 1776 108 1884 844 40 884 
9 Himachal 
Pradesh 
153 6 159 82 3 85 159 7 166 64 3 67 
10 Jammu & 
Kashmir 
295 7 302 227 8 235 207 7 214 268 10 278 
11 Jharkhand 4041 146 4187 2342 127 2469 2814 109 2923 1609 74 1683 
12 Karnataka 2523 113 2636 1638 82 1720 1901 62 1963 965 31 996 
13 Kerala 2870 82 2952 1140 42 1182 184 19 203 40 11 51 
14 Madhya Pradesh 7308 243 7551 3147 78 3225 3347 90 3437 1198 39 1237 
15 Maharashtra 6323 377 6700 2615 210 2825 2934 134 3068 2532 44 2576 
16 Manipur 124 8 132 106 6 112 43 1 44 37 3 40 
17 Meghalaya 160 0 160 43 0 43 62 9 71 65 0 65 
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18 Mizoram 314 37 351 127 24 151 188 25 213 20 0 20 
19 Nagaland 73 4 77 140 7 147 87 3 90 41 2 43 
20 Orissa 2750 199 2949 1724 39 1763 1102 22 1124 2958 19 2977 
21 Punjab 4125 181 4306 1502 115 1617 1460 88 1548 895 82 977 
22 Rajasthan 2696 109 2805 1757 83 1840 1485 40 1525 736 18 754 
23 Sikkim 49 0 49 14 0 14 18 0 18 16 0 16 
24 Tamilnadu 1216 33 1249 437 8 445 618 10 628 218 3 221 
25 Tripura 353 4 357 124 3 127 100 2 102 76 1 77 
26 Uttar Pradesh 16590 419 17009 7896 202 8098 7202 139 7341 4440 89 4529 
27 Uttaranchal 164 18 182 212 18 230 316 12 328 378 17 395 
28 West Bengal 7112 469 7581 2012 101 2113 1299 79 1378 834 22 856 
 Total (States) 80561 3550 84111 39036 1646 40682 36265 1244 37509 25784 647 26431 
29 A & N Islands 119 0 119 13 0 13 13 1 14 16 0 16 
30 Chandigarh 176 8 184 52 4 56 65 5 70 49 2 51 
31 D & N Haveli 8 0 8 3 0 3 12 0 12 10 0 10 
32 Daman & Diu 7 0 7 5 1 6 6 0 6 0 0 0 
33 Delhi 3314 129 3443 1542 77 1619 1938 68 2006 1441 73 1514 
34 Lakshadweep 0 0 0 0 0 0 0 0 0 0 0 0 
35 Pondicherry 134 1 135 24 0 24 32 0 32 1 0 1 
 Total (UTs) 3758 138 3896 1639 82 1721 2066 74 2140 1517 75 1592 
  
Total  
(All – India) 
 
84319 
 
3688 
 
88007 
 
40675 
 
1728 
 
42403 
 
38331 
 
1318 
 
39649 
 
27301 
 
722 
 
28023 
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TABLE-2 
 
 
Sr. 
No. 
 
State/UT 
 
2-3 
Years 
   
3-5 
Years 
   
Above 5 
Years 
 
   
Total 
  
  M F T M F T M F T M F T 
(1) (2) (15) (16) (17) (18) (19) (20) (21) (22) (23) (24) (25) (26) 
1 Andhra Pradesh 29 1 30 9 1 10 0 0 0 8499 579 9078 
2 Arunachal 
Pradesh 
- - - - - - - - - - - - 
3 Assam 86 1 87 64 0 64 2 0 2 4164 134 4298 
4 Bihar 2187 45 2232 1024 19 1043 613 15 628 26632 743 27375 
5 Chhattisgarh 95 3 98 79 3 82 28 0 28 4143 194 4337 
6 Goa 20 0 20 7 0 7 0 0 0 268 9 277 
7 Gujarat 503 6 509 194 5 199 71 1 72 6905 297 7202 
8 Haryana 320 11 331 145 1 146 19 0 19 7090 306 7396 
9 Himachal 
Pradesh 
10 0 10 0 0 0 0 0 0 468 19 487 
10 Jammu & 
Kashmir 
165 18 183 130 2 132 42 1 43 1334 53 1387 
11 Jharkhand 791 26 817 309 11 320 48 0 48 11954 493 12447 
12 Karnataka 376 14 381 219 3 222 42 2 44 7655 307 7962 
13 Kerala 12 0 12 0 0 0 0 0 0 4246 154 4400 
14 Madhya 
Pradesh 
188 6 194 79 2 81 49 3 52 15316 461 15777 
15 Maharashtra 438 6 444 121 1 122 49 0 49 15012 772 15784 
16 Manipur 14 1 15 14 2 16 0 0 0 338 21 359 
17 Meghalaya 44 0 44 29 0 29 17 1 18 420 10 430 
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18 Mizoram 7 0 7 0 0 0 0 0 0 656 86 742 
19 Nagaland 23 0 23 7 0 7 3 0 3 374 16 390 
20 Orissa 391 12 403 189 4 193 35 0 35 9149 295 9444 
21 Punjab 728 25 753 460 6 466 330 4 334 9500 501 10001 
22 Rajasthan 275 3 278 69 0 69 10 2 12 7028 255 7283 
23 Sikkim 2 0 2 0 0 0 0 0 0 99 0 99 
24 Tamilnadu 140 2 142 230 3 233 0 0 0 2859 59 2918 
25 Tripura 39 0 39 6 0 6 0 0 0 698 10 708 
26 Uttar Pradesh 2567 21 2588 1437 10 1447 211 1 212 40343 881 41224 
27 Uttaranchal 327 12 339 114 6 120 16 0 16 1527 83 1610 
28 West Bengal 468 12 480 278 0 278 99 5 104 12102 688 12790 
 Total (States) 10236 225 10461 5213 79 5292 1684 35 1719 198779 7426 206205 
29 A & N Islands 3 0 3 0 0 0 0 0 0 164 1 165 
30 Chandigarh 35 3 38 22 2 24 6 0 6 405 24 429 
31 D & N Haveli 0 0 0 0 0 0 0 0 0 33 0 33 
32 Daman & Diu 0 0 0 0 0 0 0 0 0 18 1 19 
33 Delhi 736 34 770 378 13 391 339 5 344 9688 399 10087 
34 Lakshadweep 0 0 0 0 0 0 0 0 0 0 0 0 
35 Pondicherry 0 0 0 0 0 0 0 0 0 191 1 192 
  
Total (UTs) 
 
 
774 
 
37 
 
811 
 
400 
 
15 
 
415 
 
345 
 
5 
 
350 
 
10499 
 
426 
 
10925 
  
Total (All India) 
 
 
11010 
 
262 
 
11272 
 
5613 
 
94 
 
5707 
 
2029 
 
40 
 
2069 
 
209278 
 
7852 
 
217130 
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 Lakshdeep, Diu Daman, Dadra Nagar Haveli, Andaman & Nicobar 
Islands and Sikkim and even Pondichery are the States having a credit 
of minimum number of prisoners for minimum time periods for under 
trial prisoners. Whereas Bihar, Uttar Pradesh, Maharashtra, West 
Bengal, Madhya Pradesha and Jharkhand is concerned the under trials 
are kept for quite long period. In Maharashtra 7341 persons were kept 
for period of 6 to 12 years as under trials whereas in Bihar 5649 
persons were kept as under trial prisoners for 6 to 12 years. Madhya 
Pradesh and Uttar Pradesh are also having a noteworthy figure of 3437 
and 3068 respectively which is really a cursing figures which draws the 
attention regarding the delay in justice and a long period detentions as 
under trials for about more than 6 to 12 years which can be considered 
as gross violation of Human Rights and necessary redressal system 
must be enforced with immediate and immense effect.  
 
5. Observations of Issues of under trial prisoners 
 
 By the study of above tables narrating the different data of prison 
population rate, under trial prisoners rate, the duration of under trial 
prisoners in the prisons, they all lead us to serious problem of different 
prisons may be of a small state of India or United States of America 
having the similar pattern and features of issues and causes same type 
of after effects in similar pattern and features. In other words, locally or 
globally prison problems are absolutely same, parallel and creating 
worst effect on prisoners,, prison management and finally to society as 
under:- 
 
5.1 Pre-trial detention rate in comparison with total prison 
population. 
 
5.2 Overcrowding problems – global problem for prisons. 
 
5.3 Delay in trial – global problem for prisons. 
 
5.4 Health care and hygiene problems of prisoners.  
 
 5.1 Pre-trial detention rate in comparison with total prison population. 
 
 Pre-trial prisoners and the under trial prisoners synonymous term 
differently used in world prison system. The problem may be named  
differently at different place but it is having the same causes and same 
effects throughout the world. There are two vital issues of pre trial/ 
under trial prisoners as under:- 
 
5.1.1 Size of under trial prisoners population as compared to total 
prison population. 
 
 5.1.2 Duration of under trial detention. 
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5.1.1 Size of under trial prisoners  population as compared to total prison 
 population. 
 
 
(i) As compared to developed countries, the under developed 
countries have more of  under trial prisoners population as 
presented in tables, the United State of America is having 21.2% 
of pre trial prisoners population rate . Same way Canada is 
having 30.1% pre trial prisoners population rate, Bermuda 
(United Kingdom) is having only 12.6% of pre trial prisoners 
population,  Japan is having 14.7% , whereas developing 
countries like India is having 70.1% of pre trial prisoners 
population rate, Bangladesh is having 67.7%, Pakistan is having 
66.1% of pre trial prisoners population rate as compared to total 
prison population.  
 
 
Sr. 
No. 
Country Percentages 
1 Paraguay 92.7% 
2 Haiti 83.5% 
3 Dominican 
Republic 
79.8% 
4 Honduras 78.5% 
5 Andorra 77% 
6 Mozambique 72.9% 
7 Uruguay 72.5% 
8 India 70.4% 
9 Ecuador 69.9% 
10 Peru 69.8% 
11 Mali 67.2% 
12 Pakistan 66.1% 
13 Saudi Arabia 65.8% 
14 Uganda 65.7% 
15 Madagascar 65.4% 
16 Benin 64.5% 
17 Nigeria 63.0% 
18 Libya 62.6% 
19 Bangladesh 60.3% 
20 Nepal 59.8% 
21 Burundi 59.4% 
22 Angola 58.9% 
23 Sao Tome 58.5% 
24 Burkina Faso 58.3% 
25 Guatemala 58.0% 
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5.1.2 Duration of under trial detention. 
 
 The duration of under trial detention sometimes continuous for years 
together and spoils the valuable time span of the under trial prisoners. 
It does not affect adversely only to the under trial prisoner himself but 
spoils the life of all family members who are dependent  on such under 
trial prisoner meaning thereby the irreparable losses or undue 
hardships causing the damages not only to the under trial prisoner but 
the whole dependent family by deteriorating the standard of living, 
deprivation of even livelihoods and spoiling the educational and 
medical avenues  available to children as well as elderly people of the 
family. 
 
 There can be a long list of reasons for more under trial prisoners 
population rate as well as long duration of under trial detention as 
under:- 
 
(i) Rigid, inflexible, lengthy procedural old laws 
 
(ii) Shortage of judiciary as compared to developed countries e.g. in 
U.S.A. per 10 lakh population 115 judges are available whereas 
in India for 10 lakh population only 14.5 judges are available 
which creates delay in justice and backlog of cases. 
 
(iii) Illiteracy and inadequate legal awareness as well as lack of 
awareness of Human Rights.  
 
(iv) Poverty which causes non-affordability of legal assistance or 
competent legal assistance which creates hurdles in bail 
process.  
(v) Traditional, non-scientific methods of investigation by the police 
officers creates delay in detection or preparation of chare-sheet 
or otherwise.  
 
(vi) Political and media pressure on judiciary as well as on police 
machinery does not allow the early release of under trial 
prisoners on bail because of protecting the public image .e.g. 
rape or murder cases which are popularised by the media or 
newspaper are normally not granted the bail immediately 
because the State as well as Judiciary are reluctant to tarnish 
their image. In democratic countries normally such practices 
prevail to save vote pockets.  
 
The  consequences  o f   bo th  h igh  ra te  o f  popu la t ion  o f  
unde r  t r ia l  p r i sone rs  as  we l l  as  p ro longed  de ten t ion  
pe r iod  causes  ser ious  losses  to  bo th  p r i son  sys tem as  
we l l  as  p r isone r  ind iv idua l l y ,  wh ich  can  be  na r ra ted  as 
unde r : -  
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(i) As per the observation of National Police Commission 60% of 
arrest are unwanted more over the rate of conviction is 5 to 6% 
hence the innocent persons who are wrongfully confined to the 
prisons incur serious losses to their life by way of loosing the 
opportunity to earn, spoiling their health, hampering the public 
image and social prestige.  
 
(ii) For prison management, this creates the problems of 
overcrowding, violation of law and order situation in prisons, 
nourishing the corruption and mal-practices etc. The cost for 
keeping an under trial prisoner in prison is borne by the State 
which includes the cost of accommodation, food, safety and 
security, transportation, medical facilities etc. which is an 
absolutely a national wastage unbearable to the developing 
countries. 
 
(iii) Problem of rehabilitation and losses of professional skills, 
inability to earn causes permanent problems for under trial 
prisoners.  
 
5.2 Overcrowding problems – global problem for prisons. 
 
 Overcrowding in simple words can be defined as holding more 
prisoners in prisons than the actual capacity of the prison which is 
decided at the time of planning and construction of prison. This is 
physical aspect of prison building for accommodating the number of 
prisoners according to the barracks, cells in respect to the actual 
holding of prisoners which is on the higher side than the capacity.  
 
 Occupancy levels in some prison systems worldwide by percentage, 
where 100% is full occupancy.4 
                                                 
4 
 
World Prison Brief Online at 19th April 2004 
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 These statistics were taken from World Prison Brief Online at 19 April 
2004. Statistics are not necessarily from the same year but represent 
the most recent figures available. Percentages have been rounded to 
the nearest whole number. 
  
Sr. 
No. 
Nation Occupancy levels in prison 
systems in percentage 
1 Thailand Between 200 to 250% 
2 Tanzania Between 150 to 200% 
3 Dominican Republic Between 150 to 200% 
4 El Salvador Between 150 to 200% 
5 South Africa Between150 to 200% 
6 Brazil Between 100 to 150% 
7 India Between 100 to 150% 
8 Chile Between 100 to 150% 
9 Bahamas Between 100 to 150% 
10 Mexico Between 100 to 150% 
11 France Between 100 to 150% 
12 England & Wales Between 100 to 150% 
13 Australia Between 100 to 150% 
14 USA Between 100 to 150% 
15 Israel Between  50 to 100% 
16 New Zealand Between  50 to 100% 
17 Russia Between  50 to 100% 
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States of India (overcrowding) 
 
 
Sr. 
No. 
State Available Capacity Inmate Population 
1 Andhra Pradesh 12270 13881 
2 Arunachal Pradesh - - 
3 Assam 6215 7828 
4 Bihar 21575 33073 
5 Chhattisgarh 4563 8873 
6 Goa 380 427 
7 Gujarat 5543 11570 
8 Haryana 5607 12010 
9 Himachal Pradesh 948 1044 
10 Jammu & Kashmir 3100 2039 
11 Jharkhand 5814 17497 
12 Karnataka 9271 11542 
13 Kerala 5859 7194 
14 Madhya Pradesh 17374 28932 
15 Maharashtra 16216 24922 
16 Manipur 1140 465 
17 Meghalaya 500 493 
18 Mizoram 1004 959 
19 Nagaland 1160 589 
20 Orissa 8006 13158 
21 Punjab 10754 15064 
22 Rajasthan 15778 13171 
23 Sikkim 100 162 
24 Tamilnadu 18152 21102 
25 Tripura 771 1265 
26 Uttar Pradesh 33868 51706 
27 Uttaranchal 2433 2365 
28 West Bengal 19721 16319 
 
 
 Kerala is having inmate population of 7194 against 5859. Same way 
Assam is having 7828 inmate population against 6215. Andhra 
Pradesh is having 13881 inmate populations against available capacity 
of 12270. In other words Kerala, Assam, Karnataka, Andhra Pradesh 
and Tamil Nadu are the states in which the overcrowding is there but 
the rate of overcrowding is really not so noteworthy or alarming on one 
hand but on other hand the situation of Jharkhand is most dangerous 
and alarming where 17497 prisoners are kept in prisons having the 
available capacity of only 5814, which means 3.1 times higher than the 
actual approved capacity. In Gujarat in all 11570 inmates against the 
capacity of 5543 which means 2.08 times higher than the actual 
approved capacity, whereas Maharashtra and Bihar are having almost 
double inmate population as compared to the approved capacity. 
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5.2.1 Consequences of overcrowding  
 
 Overcrowding is a very widely spread, universal phenomena having 
multifarious , short term and long term very serious consequences to 
the prison system and prisoners too.  
 
5.2.2 Overcrowding leads to violation of fundamental Human Rights of 
 prisoners 
  
 As we know by imprisonment personal liberties and freedoms are 
restricted but simultaneously the personal dignity, personal minimum 
requirements such as accommodation, sleeping arrangements, good 
hygienic condition, food, medical facilities, clothing and washing 
facilities must be fulfilled by the prison management. Overcrowding 
creates much more hurdles and obstacles in smooth administration of 
prison. The physical limitation of accommodation in cells and barracks, 
canteen and messes, toilets and urinals cannot be enhanced as per 
the requirement of increase inflow of prisoners. Every prisoner should 
be ideally provided with 215 cm X 120 cm (about 7 feet X 4 feet) space 
on land for space for sleeping and during day for sitting and movement 
he should be provided 185 cm X 60 cm (about 6 X 2 feet) land ideally.5 
The another standard which to be provided commonly in sleeping 
barrack should be 40 sq. feet and 560 cubic feet per person. The ideal 
condition in prison requires one toilet seat among six prisoners, which 
is practically impossible for the prison management to provide per 
person in cases when overcrowding is doubled or tripled or multiple 
which is normally observed and in this situation, it is always observed 
that prisoners with muscle power or with money power get better 
facilities and poor and down-trodden people are here also deprived 
with the basic necessities likewise it happens in outside the prison i.e. 
in society.  
 
5.2.3 Serious physical and mental health problems 
 
 Inadequate accommodation, sitting facilities, non-availability of proper 
air circulation and lighting, non-availability of bathrooms, toilets and 
even food creates multiple effects on physique and mental conditions 
of prisoners. Inadequate availability of medical staff and medicines 
again contributes to increase the gravity and seriousness of the 
problem. Personal sanitation problems or common contagious 
deceases or even epidemic also nourishes to the highest pick level 
against the health of prisoners.  
  
5.2.4 Safety and security problems 
 
Normally, it is observed that prison and justice in police administration 
are considered to the noncreative and thankless and useless 
department for the Government which incurs the loses only and never 
                                                 
5  Police Manual Guide, Vamanrao Desai, The New Gujarat Law House Publisher, Page No.93 
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gains to the budget of the Government, hence they were always been 
neglected by the State. Thus in accordance with the ratio of inflow of 
the prisoners or as per the rate of overcrowding, prison administration 
is not in position to increase the number of guards, wardens, doctors or 
sweepers for meeting with the requirements, parallelly the safety and 
security system cannot be upgraded immediately as per the need of 
increase in crowd which finally leads to security problems and safety 
problems among the prisoners and prison administrators too. It creates 
endangerment to the life of prisoners as well as prison staff. “Prison 
conditions were harsh and life threatening… Prison cells averaged less 
than one square yard of space per inmate..6”  
 
The staff inmate ratio is also a vital issue which plays a negative 
contribution against the safety and security measures. In United 
Kingdom thee are two staff members against three inmates whereas in 
China there is one staff member against 5.4 inmates. In India the ratio 
is really alarming because it is one person against six inmates. The 
sanctioned strength of the prison staff in the country in 2004 was 
55,186 against the actual strength of 47,340 which means 14.22% was 
the vacancy level.  
 
Prisons are often dangerous places for those they hold. Group violence 
is also endemic and riots are common. In Sao Paulo, Brazil, on 2nd 
October, 1992, at east 111 people were killed and 35 wounded by 
military police who were called in the House of Detention after a scuffle 
broke out between two gangs of prisoners allegedly over payment for 
marijuana. In a three day riot and standoff in the Chappra District 
prison in Bihar towards the end of March 2002, 6 prisoners died in the 
shootout that occurred when commandos of the Bihar Military Police 
were called in to quell the riots. Meek and first time offenders are 
tortured and made to do all the menial tasks. Failure to comply sees 
them sleeping in front of smelly and overflowing toilets in the night.7  
  
“Sabarmati Jail is very crowded and more than three times more than 
its capacity about four thousand prisoners are lodged in this jail which 
makes it impossible to keep the jail administration under control.”8   
 
5.2.5 Problems of corruption and mal-practices 
 
Standards of moral, discipline are adversely affected on one hand and 
parallelly the corruption, mal-practices, favourisum etc. increases.  In 
case of murder of Chetan Batri in Central Jail, Sabarmati, Ahmedabad, 
Gujarat, Hon’ble Mr. Justice Jayant Patel has narrated the price list of 
corruption as under Special Criminal Application No.1044 of 2005, 
Sitaben Govindbhai Rabari v. State of Gujarat dated 21.09.2005:-  
                                                 
6  US Department of State, Madagascar Country Report 2003 
7  Access to Justice for Under trial Prisoners: Problems and Solutions by R.Sreekumar 
8  Special Criminal Application No.1044 of 2005 with Criminal Misc. Application No.12429 of 2005, Sitaben Govindbhai Rabari v. State of 
Gujarat dated 19.10.2005. 
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For different types of illegal facilities to the prisoners the prices are 
being openly quoted and charged, as legal gratification. It has been 
revealed that following was the going rates for some of these facilities 
to be paid by the prisoners (1) for shaving RS.200 per month; (2) For 
allowing to eat their own Milk and Bread Rs.100 to 300 per month; (3) 
Rs.500 for getting admitted in the dispensary of the jail; (4) Rs.1,200 to 
Rs.1,500 to the Jail Doctor for sending the prisoner to Civil Hospital; (5) 
Rs.10,000/- to Rs.15,000/- to the Civil Doctor for admitting the prisoner 
in the Civil. 
 
The safety and security problem is very serious problem throughout the 
India. The recent two incidents are alarming incidents for the security 
and safety of prisons.  
 
(i) On District Jail of Upkara – Jahanabad of Bihar State was 
attached in well planned manner by Nexilities numbering to one 
thousand armed persons dressed with police uniforms. Half of 
this group attacked the jail with assaulting weapons whereas 
other half of the group attached the police line where police staff 
was not even equipped with fire arms. Whole city was under the 
effect of this attack. Nexilities took over the control of jail 
premises for more than two hours and managed that. 685 
prisoners were escaped with the help of this violent mob. The 
basic intention for attacking the prison was to rescue and 
release the Nexilite leader from the prison on one hand and 
parallelly to kidnap 16 members of Ranvir Sena for vengeance. 
Naxilites successfully completed the combat operation on jail 
and achieved their targets. Security forces of jail as well as city 
police was helpless to safeguard the prison or prisoners.  
 
(ii) On 25/06/2007, in Janpath Prison of Sultanpur City, Lucknow, 
Uttar Pradesh also became victim of violent attack by prisoners 
on security forces. Subsequent to the action of search and 
seizer for more than 70 jails through out whole Uttar Pradesh as 
ordered by Chief Minister. From this prison cells and barracks,  
playing cards, liquor, opium, Compact Disks of Blue Films, 
pistols and bullets were also found alongwith  dozens of mobile 
phones. To prevent the entry of outside security forces the 
prisoners collectively used the gas cylinder to set the fire on the 
main gate, hence the additional security force had to penetrate 
the prison from roofs and boundaries of the prison. During this 
anarchy to control the situation security forces used the fire 
arms and because of cross fire two police men were shot and 
one prisoner was also killed and more than 30 people were 
seriously injured. This prison was having capacity to 
accommodate 445 prisoners whereas about 1100 prisoners 
were kept and prison was overcrowded.  
 
 277 
(iii) As per the recent television talk, as reported9, in India about 
1147 prisons are there having a capacity for accommodating 
one lakh prisoners against which the prison occupancy is 15 
lakh prisoners whereas in 270 District Prisons, the capacity is to 
accommodate 70,000 prisoners against which 1,00,000 
prisoners are there.  
 
(iv)  A senior jail superintendent Narendra Dwivedi was shot dead on 
07/08/2007 while he was shopping with his wife by two strong 
headed gangsters at Merut city, Uttar Pradesh. This assault was 
planned by two suspended jailors i.e. Avinash Chaudhary, 
suspended Jailor of Merut and R.K.Sinh, suspended jailor of 
Menpur. Because of the raid  operation in their respective jails 
and they were caught with objectionable articles, cds, mobiles 
and even with weapons in collusion with some gangsters of two 
different jails of U.P., both Avinash Chaudhary and R.K.Sinh 
were suspended on the initiative of Mr.Narendra Divedi.  
Subsequently both suspended officers in collusion of criminals 
arranged the conspiracy for brutal revenge and vendetta against 
Mr.Divedi and he was murdered. Subsequently Mr. R.K.Sinh 
and Avinash Chaudhary, both were arrested as a suspected co-
accused, which was reported on 24X7, NDTV News Channel. 
 
5.2.6 Abnormal sexual behaviour among the prisoners 
 
The close physical contacts due to overcrowding during the nights 
specifically creates the problem of abnormal sexual behaviour among 
the prisoners in cells and barracks which leads to serious decease like 
HIV and S.T.D. like Gonoria and Sphiplies.  
 
 
5.2.7 Classification Problems 
 
Classification of prisoners becomes a formal paper work exercise 
having no practical barring because of overcrowding. Because of 
overcrowding practically to classify the prisoners as under trial 
prisoners or convicted or detenues becomes practically impossible on 
one hand than it is obvious that the classification as per the nature of 
prisoners, nature of offence for their reformative treatment becomes 
absolute dream for the present reformers.  
 
The All  India Committee on Jai l  Reforms (1980-83) under 
the Chairmanship of  Just ice A.N.Mulla made startl ing 
observations as fol lows :- 
 
“Overcrowded prisons, the prolonged detention of under trial prisoners, 
unsatisfactory living condition and allegations of indifferent and even 
inhuman behavior by prison staff had repeatedly attracted the attention 
                                                 
9  24X7, NDTV News Channel 
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of critics over the years. Unfortunately, little has changed. There have 
been no worthwhile reforms affecting the basic issues of relevance to 
prison administration in India.” 
 
5.2.8 Solutions to overcome overcrowding 
 
Since the problem of overcrowding is faced globally by all the countries 
of world, the good exercise is done by the Stalwarts of prison 
administrations have recommended some remedial measurers as 
under:- 
 
(1) As a long term measure, the prison capacity should be 
increased either by constructing new prisons in the same prison 
premises or to acquire new areas and to construct new prisons. 
Here, the break even point must be properly controlled by the 
prison administration of the state between growing rate of 
crimes, sentencing of prisoners on one hand and time period 
(span of implementation) of commencement and completion of 
the new prison i.e. in developing countries like Pakistan or 
Bangladesh or Africa, the new prison may be constructed and 
used after 5 to 7 years when the assessment of requirement 
was done and on completion of the premises, the requirement 
might have been doubled. 
 
(2) The procedural laws should be corrected and new enactments 
to be done to curtail the period of trial or bail for the prisoners. 
 
(3) Amnesties schemes or early release scheme should be 
implemented by the Government for prisoners the way in which 
it is done by Income Tax Department by declaring the Voluntary 
Income Disclosure Scheme  for tax payers. 
 
(4) Proper and better use of available space in prison should be 
done at the optimum level to get the better result from the 
present sources.  
 
(5) For speedy trial and for early disposal of petty criminal cases, 
Fast Tract Courts, Evening Courts, conciliation proceedings in 
Lok Adalats can be done. In Gujarat these experiments have 
delivered excellent results.  
 
(6) Proper budgeting and funding should be availed to both 
Department of Judiciary as well as Director of Prisons instead of 
considering them non-productive and ignored agencies of 
government machineries. “ Prisons were under funded, 
understaffed, and overcrowded. For example, in Niamey’s Civil 
Prison, there were approximately 550 prisoners in a facility built 
for 350 ;… A new maximum security prison in Koutoukale was 
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completed during the year; however, it did little to relieve prison 
overcrowding.”10  
 
Presently in Surat district for solving the problem of overcrowding near 
Sachin in Lajpor village the planning for ultra-modern central jail is 
done and from Gujarat Housing Board 55.6 acre land is procured by 
making the payment of 90.31 crore. Moreover, 8 crores has been 
sanctioned for constructing the prison building with the help of grant 
sanctioned by Central Government  65.88 crores have been provided 
for constructing a yard for 1000 under trial prisoners in Central Jail, 
Ahmedabad and 500 prisoners in Rajkot. In toto 5000 more prisoners 
would be accommodated.  
 
Government of Gujarat has initiated in this direction by creation of 
Gujarat Jail Welfare and Development Board11 vide Resolution 
No.JLM-8999-5200-J dated 29-01-2000 with an object to improvement 
of various properties and creation of necessary infrastructure for jails in 
Gujarat. It is also proposed that the jails situated in City and Urban 
areas are to be shifted out side to the city areas with better facilities 
and equipments and new building by disposing off the old costly land 
situated within the city boundaries. This Board would be registered 
under the Societies Registration Act, 1860 and the Bombay Public 
Charitable Trust, 1950. This Board will consists 20 members including 
Government Officials, Technocrats, Architects, experts in Jail 
Management. Actually this the orders on paper have been issued on 
31/12/1999 and relevant G.R. was issued on 29/01/2000 but 
unfortunately it appears that no concrete action is been initiated by the 
Government in this regard. 
 
5.3 Delay in trial – global problem for prisons. 
 
The problems of under trial prisoners are like vicious problems which 
are interconnected and interlined. The first problem is outcome of some 
other problem which results into second problem, second into third 
problem. Thus the chain of problems continues like fetters and 
handcuffs on the body of prisoners. The speedy trial is a master-key for 
solving the problems of under trial prisoners because it would be useful 
for reducing overcrowding, to overcome the consequences of 
overcrowding, health problem in prison etc. Article 21 of Indian 
Constitution provides the right for speedy trial as decided in case of 
Maneka Gandhi v. Union of India, AIR 1978 SC 597. The Apex Court 
observed that the procedure established by the law for the valid 
deprivation of personal liberty should be fair, reasonable and just. 
Speedy trial must indicate the specific time limit for the disposal of 
particular case. In case of Hussainara Khatoon, Supreme Court 
ordered the Bihar High Court to complete the investigation of the 
prisoners who were in jail for more than 2 years.  
                                                 
10  Supra note 6, Niger Country Report 2003 
11  http: \\home.gujarat.gov.in 
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5.3.1 Consequences of delay in trial 
 
The delay in trial is having multifarious effects not only on under trial 
prisoners but also on prison authority, prisoners family and at a large to 
the whole society as under:- 
 
(i) For prison management. 
 Overcrowding, health and hygiene problems, maintenance cost 
problems, internal security and safety problems among the 
prisoners as well as the prison staff are the main vital 
consequences of delay in trial. 
 
(ii) For prisoners. 
The uncertainties of lengthy trial creates frustration and mental 
disorder, health problem, psychic problems to the prisoners. The 
earning capacity and professional skills are lost because of long 
period of detention. Social prestige and reputation is totally lost 
and man is branded like article. Even repatriation to the society 
and rehabilitation with the family and friends also becomes very 
difficult task. 
(iii) For prisoners family. 
Under trial prisoners are unable to look after the family 
requirements which may be financial, emotional or of social 
security. In majority of cases when the main bread earning 
person is behind the bar the whole family is totally disturbed and 
frustrated. Children are forced to drop their educational avenues 
and has to start earning. It becomes an inexorable circle nearby 
relatives and friends of the society start exploiting such families 
to the fullest extent which may be physical, mental or even 
sexual. Female members of the family are the wife or daughters 
are forced for labour or prostitution or becomes the kept of 
persons fulfilling their requirements. Because of the long 
duration as an under trial prisoners, many of the prisoners get 
the health problem. A sample study conducted by Human Rights 
Commission in early 1998 revealed that 76% of death in Indian 
Prison were due to the scourge of tuberculosis.12 Sexual 
abnormalities and drug abuse also become inherent qualities of 
undertiral prisoners which finally effects the family members 
subsequent to their release.   
 
(iv) For judicial system and machinery 
Heavy backlog of cases, pending investigations, procedural 
delay in charge-sheet by investigating authorities disturbs 
wholes judicial machinery. Lok Adalat, Evening Courts are the 
remedies used by the system but again judiciary is the working 
even more than 10 hours on day and even on Sunday which 
                                                 
12   Supra note 7, 
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affects their health and creates disturbance to their family, as 
well as the quality of justice done. 
 
(v) For the society. 
Prisoners and even their family are the part and partial of the 
society so any suffering to even a marginal class of the society 
causes the damages to whole society. Offenders retain for more 
time as under trial in jail, they develop the hatred towards the 
society becomes more hardcore criminals when they are 
released and they damage the society on a bigger scale than 
their initial offence. The family members of such under trials are 
exploited by the society; they are always involved with the wrong 
practices.  
 
5.3.2 Solutions  
 
Since the delay in trial is a worldwide problem, pre-trial alternatives are 
also under consideration through out the world. The list of other 
remedial solutions can be prepared such as easy and generous 
procedure for bail for petty offences, competent legal advice and aid 
should be available instantly on the arrest of the person which will help 
as a major restrain and restrictive force to the inflow in the prison. The 
alternative redressal system must be implemented at the police level 
with the help of local peace committees or arbitrative committees which 
can definitely handle the situation at the primary level and restrict the 
increasing gravity of complaint or conflict and can settle the problem at 
the initial stage.  
 
 (1) Pre-trial Alternatives 
 
Following alternatives for pre-trial detention in Slovenia are really 
worthy to be implemented even in India:- 
 
(i) The Court may bind the accused over not to abscond or leave 
his place of residence without the permission from the Court. 
(ii) The Court shall stipulate people and places which the accused 
must avoid. 
(iii) The Court may decide that the accused must report regularly to 
a specified police station. 
(iv) The accused may be released on bail given by himself or by 
someone else. 
(v) The Court may order that the accused stays at home.13 
 
 (2) Modifying and altering the procedural laws and judicial systems 
 
Criminal Procedure code as well as Evidence Act are really required to 
be made easier, generous and with shorten procedures which will help 
the speedy trial for the under trial prisoners. It is definitely a liability of 
                                                 
13  Vivien Stern, Developing Alternatives to Prison in Central and Eastern Europe and Central Asia 2002 
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law framing and enacting department to understand the prison situation 
and to modify the laws in this manner.  Imposition of specific time limits 
on pretrial detention must be imposed and accountability of judiciary 
must be decided for the delay in trial.  The new Section 436-A is 
inserted by the way of amendment by Code of Criminal Procedure Act, 
2005 with effect from 23rd June, 2006 and accordingly maximum period 
for which an under trial prisoner can be detained. This newly inserted 
section provide relief and justice to the under trial prisoners. Before this 
amendment, the under trial prisoners where detained for unlimited 
period. This new section prescribes the maximum period i.e. up to one 
half of the maximum period of imprisonment specified for the offence. 
Deprivation of freedom by refusal of bail is not a punitive purpose but 
for bifocal interest of justice to the individual involved and the society 
affected.14 In all bailable offences, bail can be claimed as a right by an 
accused.15   
 
In other words above narrated initiative is taken by Government of 
India by amending the Code of Criminal Procedure to rescue under 
trials from lengthy procedural formalities. About 62000 undertiral 
prisoners in India were released on bail because of this amendment 
which has helped to protect the Human Rights of under trial prisoners, 
to reduce overcrowding in jails etc. likewise other countries of world 
must adopt necessary changes for reduction of under trial prisoners. A 
noteworthy policy decision taken by Soviet Union in direction of 
curtailing the procedural delays for under trial in year 2002 in which the 
powers from prosecutors were removed and given to Judges. As a 
result of which substantial reduction in pretrial detainees was achieved 
i.e. 2,82,000 in 2000 (2) 1,41,000 in August 200416  
 
In India like other countries police has no power to admonition if such 
authorities are given to police for admonition to criminals for petty 
offences, it would definitely reduce the burden of judiciary. This is also 
recommended by Justice V.S. Mallimath Committee.  
 
(3) Proper grant and sharing financial budget of Government. 
 
Normally it is observed that judiciary; police and prison departments 
are most neglected department by the Government. As narrated by 
CHRI own paper on prisoners right it was indicated that “Expenditure 
on Prisons constituted 0.89% of the total budgetary expenditure in 
1951-52, 0-45% in 1961-62, 0-24% in 1971-72, 0-17% in 1981-82 and 
only 0-13% in 1987-88. Thus the percentage of funds allocated for 
prison administration out of the total revenue budgets of the Union and 
State Governments kept on becoming smaller with the passage of 
time. Another noticeable feature of the data is that of the three 
agencies of the Criminal Justice System, the Prisons have always 
                                                 
14  Babusingh v. State of U.P., AIR 1978 SC 527 
15  Ratilal Bhanji v. Assistant Collector of Customs Bombay, AIR 1967 SC 1636, Sukarnariyan Bakhiya v. Rajnikant R. Shah 1982 Cri.L.J. 
2148 (Gujarat)    
16  Yuri Ivanovich Kalinan, The Russian Penal System : Past, Present and Future, International Centre for Prison Studies, London, 2002. 
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received budgetary  allocations much less than the other two agencies 
viz. the Police and the Courts. What is more relevant is the fact that the 
percentage of expenditure on Prisons to the total expenditure incurred 
by the Union and State Government on the entire criminal justice 
system has been consistently declining.”  
 
For the year 2006-0717 the budget estimate of Home Department 
particularly for Jails under the Serial No.44 Rs.5,04,17,000 was a 
planned amount whereas non-planned amount shown as  
Rs.24,60,82,000 in total Rs.29,64,99,000 was the total shown for the 
jails. For the year 2007-0818 same way under the Serial No.44 the 
planned expenditure shown as Rs.400,00,000 whereas non-planned 
expenditure shown as Rs.25,71,51,000 and in toto the total shown was 
Rs.29,71,51,000. The detail study of this budget reflects that there is 
no provision for maintenance of prison or expansion or renovation of 
prison for overcoming the issue of overcrowding, poor building 
facilities, poor position of urinal, toilets, pantry, kitchen etc. Everything 
was including only minimum maintenance expenditure such as office 
expenses, cost of diet, motor vehicle charges, machinery equipments, 
jail canteen, wages etc. Thus it is really frustrating and discouraging 
that budget always provides the minimum revenue expenditure for the 
survival and existence of prisons which does not include any capital 
expenditure but only minimum revenue expenditure. 
 
Police staff, prison staff and judicial staff, all suffer from inadequacy of 
strength, even the decided posts are less and never upgraded as per 
the increasing rate of population and crime. The sanctioned posts  also 
remain vacant for a long time which creates acute shortages in this 
government machinery which leads to so many serious problems and 
out of these problems one problem is of delay in justice.  
 
(4) Prohibition of pretrial detentions for petty offences and less 
serious crimes 
 
This remedy can be used with twofold effect (a) prohibiting the pretrial 
detention for petty offences and less serious crimes which are 
punishable with the minor fines, petty punishments (b) for newcomers 
to the world of crime  meaning thereby juveniles or simple citizens who 
are not suspected to run away or to interfere the investigation by the 
Police Authority or may not disturb witnesses or may not commit the 
crime again. 
 
In other  words for petty offences as well as for the offenders who are 
involved with the criminal activities first time in the life by some error, 
by temptation or by some weakness or by some bad company should 
be protected from their entry to the prison. Prison should not be proved 
                                                 
17  Budget Estimates of Home Department for 2006-2007 
18  Ibid 
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a post-graduate academy for such newcomers to get the master 
degree in crime. 
 
5.4 Health care and hygiene problems of prisoners. 
 
The living condition in most of prisons are unhealthy because of so 
many reasons which can be enlisted as under:- 
 
(i) Overcrowding – non-availability of proper space for movement 
or sleeping, inadequate lighting and air, inadequate sanitary 
facilities like toilets and bathrooms, unhygienic condition in 
kitchen also.  
 
(ii) Torture and violence – by prison staff to the prisoners as well as 
among the prisoners. 
 
(iii) Sexual abnormalities and abuses cause because of prolonged 
separation from partners. Spreading of sexual transmitted 
deceases and HIV/AIDS is very common.  
 
(iv) Drug addiction. 
 
(v) Poor food and contaminated water leads to physical weakness, 
disabilities and disease like tuberculosis/ Hepatitis B & C etc. 
Malnourishment makes the detainees weak to the extent that 
they become prone to infections and several deceases.  
(vi) Inadequate medical facilities – less number of medical 
equipments, traditional and old medical methods, shortage of 
modern   diagnostic laboratories and equipments, inadequate 
number of doctors and medical staff to rescue the prisoners. 
The details given by Ms. Kiren Bedi on 19th / 20th June 2007 
about the Tihar Jail, New Delhi, she narrated the worst position 
about the health aspects that for 9000 prisoners, there was only 
one doctor available at night in the prison of Tihar during her 
tenure.  If this is the picture of the Central Jail of Capital of India, 
we can imagine the position of the remote districts of poor states 
about the status of availability of medical aid for the prisoners. 
 
(vii) Medical facilities and hospitalization is only and only a privilege 
of financially rich prisoners who can manage the prison staff by 
giving the bribes. For poor prisoners even jail hospitalization is 
also not easily available. 
 
The health status of prisoners compared with the general population in 
England and Wales19 
 
Characteristic General Population Prisoners Prisoners 
Suffer from three or more 
mental disorders 
1% men, 0% women 44% sentenced men, 
62% sentenced women 
                                                 
19  Adapted from Reducing re-offending by ex-prisoners 2002 
 285 
Drug use in previous year 13% men, 8% women 66% sentenced men, 
55% sentenced women 
Long-standing illness or 
disability 
29% men aged 18-49 46% of sentenced men 
Aged 18-49 
Hepatitis 0.3% hepatitis B 
0.4% hepatitis C 
8% men, 12% women 
Tested hepatitis B positive 
9% men, 11% women 
Tested hepatitis C positive 
 
Above are the figures indicating the status of England and Wales which 
is economically very developed and sound country with considerable 
standard of higher culture and sophistication and having very good per-
capita income. Now the same ratio is to be prepared for Bangladesh, 
India, Africa or Pakistan, it would be the worst position for the prisoners 
as compared to first world countries. Many prison systems fail to 
provide even most basic health, environment and treatments. 
 
6. Positions of under trial prisoners in Gujarat State20 
 
For assessing the position of under trial prisoners, convicted prisoners 
and approved strength (capacity of jail) of prisoners in Gujarat under 
The Right to Information Act, applications were forwarded to I.G., 
Prison, Ahmedabad which was re-forwarded to all concerned Jails in 
Gujarat by him and providing the copy of the same to applicant. The 
data of under trial prisoners as well as the approved strength per jail is 
provided by all the jailors but some of them have send inadequate and 
insufficient information which may be by error, omission or intentionally. 
Because the details of total number of prisoners i.e. under trial 
prisoners, convicted prisoners and preventive detenues are not given 
properly so exact overcrowding ratio is difficult to be worked out.  
Following are the tabular details given by the concerned jail officers. 
 
Ahmedabad 
 
Details of under trial prisoners in Ahmedabad Jail from 01/04/1997 to 
31/03/2007 
 
Number of under trial prisoners Sr. 
No. 
Duration 
Male Female 
Total 
1 01/04/1997 to 01/12/1997 7131 185 7316 
2 01/01/1998 to 01/12/1998 9918 264 10182 
3 01/01/1999 to 01/12/1999   10624 
4 01/01/2000 to 01/12/2000 9610 264 9874 
5 01/01/2001 to 01/12/2001 11965 354 12319 
6 01/01/2002 to 01/12/2002 12985 289 13274 
7 01/01/2003 to 01/12/2003 15535 278 15813 
8  01/01/2004 to 01/12/2004  19511 536 20047 
9 01/01/2005 to 01/12/2005 20031 578 20609 
                                                 
20 
 
Information and data available by various Jail Authority by the way of Right to Information Act. 
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10 01/01/2006 to 01/12/2006 19010 572 19582 
11 01/01/2007 to31/03/2007 4941 154 5095 
 
Vadodara 
 
Details of under trial prisoners in Vadodara Jail from 01/04/1997 to 
31/03/2007. 
 
Number of prisoners in the beginning 
of year 
Year 
Male Female 
Total 
1997-98 377 10 387 
1998-99 321 6 327 
1999-00 343 6 349 
2000-01 473 9 482 
2001-02 720 10 730 
2002-03 502 19 521 
2003-04 584 33 617 
2004-05 619 24 643 
2005-06 490 19 509 
2006-07 455 22 477 
Total 4884 158 5042 
 
 
Rajkot 
 
Details of under trial prisoners in Rajkot Jail from 01/04/1997 to 31/03/2007 
 
Sr. 
No. 
Date Male Female Total 
1 01/04/97 to 31/03/98 1879 511 2390 
2 01/04/98 to 31/03/99 2154 592 2746 
3 01/04/99 to 31/03/2000 2032 673 2705 
4 01/04/2000 to 31/03/2001 2105 860 2965 
5 01/04/2001 to 31/03/2002 2842 938 3780 
6 01/04/2002 to 31/03/2003 3660 1043 4703 
7 01/04/2003 to 31/03/2004 2630 764 3394 
8 01/04/2004 to 31/03/2005 1595 861 2456 
9 01/04/2005 to 31/03/2006 2500 754 3254 
10 01/04/2006 to 31/03/2007 2223 754 2822 
  
Total 
  
599 
 
31215 
 
 
Bhuj 
 
Details of under trial prisoners in Bhuj Jail from 01/04/1997 to 31/03/2007 
 
Sr. 
No. 
Year Total number of Inmates 
1 1997 814 
2 1998 889 
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3 1999 889 
4 2000 799 
5 21/01/2001 227 
6 2003 168 
7 2004 729 
8 2005 1692 
9 2006 1809 
10 28/06/2007 784 
 
Morbi 
 
Details of under trial prisoners in Morbi Sub-Jail from 01/04/1997 to 
31/03/2007. 
 
 
 
Capacity 
 
Number of Under trial 
prisoners 
 
 
Date 
 
Male 
 
Female 
 
Total 
 
Male 
 
Female 
 
Total 
 
01/04/1997 68 04 72 62 01 63 
01/04/1998 68 04 72 37 -- 37 
01/04/1999 68 04 72 56 03 59 
01/04/2000 68 04 72 52 01 53 
01/04/2001 68 04 72 Jail was closed 
01/04/2002 68 04 72 Jail was closed 
01/04/2003 68 04 72 59 -- 59 
01/04/2004 68 04 72 156 02 158 
01/04/2005 68 04 72 134 05 139 
01/04/2006 68 04 72 128 01 129 
01/04/2007 68 04 72 220 03 223 
 
Jamnagar 
 
Details of under trial prisoners in Jamnagar Jail from 01/04/1997 to 
31/03/2007 
 
Year Number of 
Under trial 
prisoners in the 
beginning of 
year 
Number of 
new Under 
trial 
prisoners 
during the 
year 
Number of 
released 
Under trial 
prisoners 
during the 
year 
Number of 
Under trial 
prisoners 
at the end 
of the year 
01/04/1997 to 31/12/1997 230 1551 1592 189 
01/01/1998 to 31/03/1998 189 576 546 219 
Total at the end of year 419 2127 2138 408 
01/04/1998 to 31/12/1998 219 1362 1271 310 
01/01/1999 to 31/03/1999 310 655 649 316 
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Total at the end of year 529 2017 1920 626 
01/04/1999 to 31/12/1999 316 2313 2298 331 
01/01/2000 to 31/03/2000 331 691 348 343 
Total at the end of year 647 3004 2646 674 
01/04/2000 to 31/12/2000 343 2073 2076 340 
01/01/2001 to 31/03/2001 340 592 622 310 
Total at the end of year 683 2665 2698 650 
01/04/2001 to 31/12/2001 310 1945 1998 257 
01/01/2002 to 31/03/2002 257 495 499 253 
Total at the end of year 567 2440 2497 510 
01/04/2002 to 31/12/2002 253 2574 2408 419 
01/01/2003 to 31/03/2003 419 526 544 401 
Total at the end of year 672 3100 2952 820 
01/04/2003 to 31/12/2003 401 2067 2155 313 
01/01/2004 to 31/03/2004 313 563 565 311 
Total at the end of year 714 2630 2720 624 
01/04/2004 to 31/12/2004  311 1985 204 252 
01/01/2005 to 31/03/2005 252 485 434 303 
Total at the end of year 563 2470 2478 555 
01/04/2005 to 31/12/2005 303 1627 1609 321 
01/01/2006 to 31/03/2006 321 506 486 341 
Total at the end of year 624 2133 2095 662 
01/04/2006 to 31/12/2006 341 1803 1837 307 
01/01/2007 to 31/03/2007 307 603 553 357 
Total at the end of year 648 2406 2390 664 
 
 
 
Surendranagar 
 
 
Details of under trial prisoners in Surendranagar Jail from 01/04/1997 to 
31/03/2007 
 
 
 
Sr. 
No. 
 
Year 
 
Number of 
Prisoners during 
the year 
 
Number of 
prisoners at the 
end of year 
 
1 01/04/1997 to 31/03/1998 1268 93 
2 01/04/1998 to 31/03/1999 1316 112 
3 01/04/1999 to 31/03/2000 1663 108 
4 01/04/2000 to 31/03/2001 1537 123 
5 01/04/2001 to 31/03/2002 1585 169 
6 01/04/2002 to 31/03/2003 1672 178 
7 01/04/2003 to 31/03/2004 1524 142 
8 01/04/2004 to 31/03/2005 1666 169 
9 01/04/2005 to 31/03/2006 2258 163 
10 01/04/2006 to 31/03/2007 2310 216 
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Navsari 
 
Details of under trial prisoners in Navsari Sub-Jail from 01/04/1997 to 
31/03/2007 
 
 
Year 
 
Number of under 
trial prisoners at 
the beginning of 
year 01/04 
 
 
Number of new 
under trial 
prisoners during 
the year 
 
Total 
 
Number of  under 
trial prisoners at the 
end of year 31/03 
 
1997-1998 
 
 
217 
 
1268 
 
1485 
 
225 
 
1998-1999 
 
 
225 
 
1254 
 
1479 
 
264 
 
1999-2000 
 
 
264 
 
1734 
 
1998 
 
255 
 
2000-2001 
 
 
255 
 
1601 
 
1856 
 
283 
 
2001-2002 
 
 
283 
 
1660 
 
1943 
 
270 
 
2002-2003 
 
 
270 
 
1326 
 
1596 
 
227 
 
2003-2004 
 
227 
 
1271 
 
1498 
 
219 
 
2004-2005 
 
 
219 
 
1942 
 
2161 
 
218 
 
2005-2006 
 
 
218 
 
2202 
 
2420 
 
181 
 
2006-2007 
 
 
181 
 
2334 
 
2515 
 
157 
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Junagadh 
 
Details of under trial prisoners in Junagadh Jail from 01/04/1997 to 31/03/2007 
 
Number of under 
trial prisoners at as 
01/04/97 
Number of New 
under trial 
prisoners during 
the year 
Total Number of released 
under trial prisoners 
during the year 
Number of under 
trial prisoners at 
the end of year 
Sr. 
No. 
Year 
Male Female Male Female Male Female Male Female Male Female 
 
1 
 
1/4/97 to 31/3/98 
 
173 
 
00 
 
1746 
 
53 
 
1919 
 
53 
 
1759 
 
50 
 
160 
 
03 
 
2 
 
1/4/98 to 31/3/99 
 
163 
 
02 
 
1434 
 
77 
 
1597 
 
79 
 
1386 
 
73 
 
211 
 
06 
 
3 
 
1/4/99 to 31/3/00 
 
212 
 
06 
 
2045 
 
155 
 
2257 
 
161 
 
2025 
 
152 
 
232 
 
09 
 
4 
 
1/4/00 to 31/3/01 
 
225 
 
8 
 
1651 
 
67 
 
1876 
 
75 
 
1622 
 
65 
 
254 
 
10 
 
5 
 
1/4/01 to 31/3/02 
 
254 
 
13 
 
1724 
 
87 
 
1978 
 
100 
 
1642 
 
91 
 
336 
 
09 
 
6 
 
1/4/02 to 31/3/03 
 
336 
 
09 
 
1826 
 
98 
 
2162 
 
107 
 
1922 
 
102 
 
240 
 
05 
 
7 
 
1/4/03 to 31/3/04 
 
240 
 
05 
 
1363 
 
89 
 
1603 
 
94 
 
1384 
 
83 
 
219 
 
11 
 
8 
 
1/4/04 to 31/3/05 
 
219 
 
11 
 
1889 
 
106 
 
2108 
 
117 
 
1855 
 
102 
 
253 
 
15 
 
9 
 
1/4/05 to 31/3/06 
 
260 
 
15 
 
1411 
 
86 
 
1671 
 
101 
 
1445 
 
91 
 
226 
 
10 
 
10 
 
1/4/06 to 31/3/07 
 
225 
 
09 
 
2827 
 
78 
 
3052 
 
87 
 
2808 
 
76 
 
244 
 
11 
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Surat 
 
Details of under trial prisoners in Surat Jail from 01/04/1997 to 31/03/2007 
 
Duration Male Female Total 
31/03/1997 727 22 749 
31/03/1998 634 20 654 
31/03/1999 861 13 874 
31/03/2000 850 19 869 
31/03/2001 890 22 912 
31/03/2002 932 26 958 
31/03/2003 944 28 972 
31/03/2004 1203 54 1257 
31/03/2005 1335 48 1383 
31/03/2006 1093 56 1149 
31/03/2007 1060 44 1104 
Mehsana 
 
Details of under trial prisoners in Mehsana Jail from 01/04/1997 to 31/03/2007 
 
Number of new under trial 
prisoners 
Number of under trial prisoners 
already in jail during the period 
Year 
Male Female Total Male Female Total 
1/4/97 1406 80 1486 232 0 232 
1/4/98 2155 72 2227 301 3 304 
1/4/99 1559 35 1594 356 0 356 
1/4/2000 1553 17 1570 226 0 226 
1/4/01 1460 22 1482 220 0 220 
1/4/02 2080 35 2115 255 0 255 
1/4/03 1936 38 1974 285 13 298 
1/4/04 1740 36 1776 256 2 258 
1/4/05 1934 59 1993 279 6 285 
1/4/06 1771 93 1864 353 10 363 
1/4/07 1756 92 1848 328 4 332 
 
Bharuch 
 
Details of under trial prisoners in Bharuch Jail from 01/04/1997 to 31/03/2007 
 
Year Male Female Total 
1/4/97 to 31/3/98 2417 141 2558 
1/4/98 to 31/3/99 2811 178 2989 
1/4/99 to 31/3/00 2464 149 2613 
1/4/00 to 31/3/01 2740 136 2876 
1/4/01 to 31/3/02 3172 57 3229 
1/4/02 to 31/3/03 2462 133 2595 
1/4/03 to 31/3/04 1630 45 1675 
1/4/04 to 31/3/05 1623 101 1724 
1/4/05 to 31/3/06 2541 115 2656 
1/4/06 to 31/3/07 1570 97 1667 
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Bhavnagar  
 
Details of under trial prisoners in Bhvnagar Jail from 01/04/1997 to 
31/03/2007 
 
Duration Number of new under 
trial prisoners during the 
period 
Number of under trial 
prisoners as on 31/3/07 
01/04/1997 to 31/03/2007 34629 389 
 
Godhra 
 
Details of under trial prisoners in Godhra Jail from 01/04/1997 to 31/03/2007 
 
Sr. 
No. 
Year Number of under trial prisoners 
1 Up to 31/03/1998 1901 
2 Up to 31/03/1999 1833 
3 Up to 31/03/2000 1517 
4 Up to 31/03/2001 2282 
5 Up to 31/03/2002 1080 
6 Up to 31/03/2003 1448 
7 Up to 31/03/2004 1360 
8 Up to 31/03/2005 958 
9 Up to 31/03/2006 1086 
10 Up to 31/03/2007 1334 
 
Amreli 
 
Details of under trial prisoners in Amreli Jail from 01/04/1997 to 31/03/2007 
 
Duration Number of under trial prisoners during the period 
01/04/1997 to 31/03/2007 8470 
 
Porbandar 
 
Details of under trial prisoners in Porbandar Jail from 01/04/1997 to 
31/03/2007 
 
Number of Under trial prisoners Sr. 
No. 
Year 
Male Female Total 
1 01/04/1997 112 01 113 
2 31/03/1998 117 27 144 
3 31/03/1999 70 04 74 
4 31/03/2000 93 01 94 
5 31/03/2001 105 01 106 
6 31/03/2002 60 05 65 
7 31/03/2003 53 00 53 
8 31/03/2004 123 08 131 
9 31/03/2005 64 04 68 
10 31/03/2006 56 03 59 
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11 31/03/2007 75 07 82 
 
Nadiad 
 
Details of under trial prisoners in Nadiad Jail from 01/04/1997 to 31/03/2007 
 
Sr. 
No. 
Duration Number of under trial prisoners 
1 1/4/97 to 31/3/98 -- 
2 1/4/98 to 31/3/99 -- 
3 1/4/99 to 31/3/00 179 
4 1/4/00 to 31/3/01 238 
5 1/4/01 to 31/3/02 327 
6 1/4/02 to 31/3/03 437 
7 1/4/03 to 31/3/04 331 
8 1/4/04 to 31/3/05 327 
9 1/4/05 to 31/3/06 266 
10 1/4/06 to 31/3/07 255 
 
Chotaudepur 
 
Details of under trial prisoners in Chotaudepur Jail from 01/04/1997 to 
31/03/2007 
 
Opening New admission Released Remaining Year 
Male Female Male Female Male Female Male Female 
1/4/97 to 
31/3/98 
76 01 533 17 508 15 101 03 
1/4/98 to 
31/3/99 
101 03 529 16 527 18 103 01 
1/4/99 to 
31/3/00 
105 01 577 07 605 08 77 00 
1/4/00 to 
31/3/01 
79 00 846 22 786 22 139 00 
1/4/01 to 
31/3/02 
140 00 816 17 854 17 102 00 
1/4/02 to 
31/3/03 
99 00 1029 23 1005 23 123 00 
1/4/03 to 
31/3/04 
123 00 958 82 948 79 133 03 
1/4/04 to 
31/3/05 
133 02 651 50 674 49 110 03 
1/4/05 to 
31/3/06 
  108 02 772 33 776 32 104 03 
1/4/06 to 
31/3/07 
97 04 701 23 712 26 86 01 
Total 1061 13 7412 290 7395 289 1078 14 
Grand 
Total 
1074 7702 7684 1092 
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Himatnagar 
 
Details of under trial prisoners in Himatnagar Jail from 01/04/1997 to 
31/03/2007 
 
 
Year 
 
 
Number of under trial prisoners 
 
1/4/97 to 31/3/98 
 
738 
 
 
1/4/98 to 31/3/99 
 
1078 
 
 
1/4/99 to 31/3/00 
 
902 
 
 
1/4/00 to 31/3/01 
 
731 
 
 
1/4/01 to 31/3/02 
 
1033 
 
 
1/4/02 to 31/3/03 
 
1403 
 
 
1/4/03 to 31/3/04 
 
1003 
 
 
1/4/04 to 31/3/05 
 
1041 
 
 
1/4/05 to 31/3/06 
 
1040 
 
1/4/06 to 31/3/07 
 
837 
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Rajpipla  
 
Details of under trial prisoners in Rajpipla Jail from 01/04/1997 to 31/03/2007 
 
Number of under trial 
prisoners in the 
beginning of year 
Number of new under 
trial prisoners during the 
year 
Number of under trial 
prisoners released 
during the year 
Number of under trial 
prisoners remaining at the 
end of year 
  
 Year 
Male Female Total Male Female Total Male Female Total Male Female Total 
 
97-98 
 
111 
 
3 
 
114 
 
401 
 
13 
 
414 
 
423 
 
15 
 
438 
 
89 
 
1 
 
90 
 
98-99 
 
89 
 
1 
 
90 
 
467 
 
22 
 
489 
 
443 
 
17 
 
460 
 
113 
 
06 
 
119 
 
99-2000 
 
113 
 
6 
 
119 
 
500 
 
12 
 
512 
 
497 
 
15 
 
512 
 
116 
 
03 
 
119 
 
2000-01 
 
116 
 
3 
 
119 
 
496 
 
33 
 
529 
 
502 
 
35 
 
537 
 
110 
 
01 
 
111 
 
01-02 
 
110 
 
1 
 
111 
 
492 
 
16 
 
508 
 
530 
 
12 
 
542 
 
72 
 
05 
 
77 
 
02-03 
 
72 
 
5 
 
77 
 
491 
 
11 
 
502 
 
498 
 
12 
 
510 
 
65 
 
04 
 
69 
 
03-04 
 
65 
 
4 
 
69 
 
316 
 
4 
 
320 
 
325 
 
7 
 
332 
 
56 
 
01 
 
57 
 
04-05 
 
56 
 
1 
 
57 
 
355 
 
8 
 
363 
 
368 
 
7 
 
375 
 
43 
 
02 
 
45 
 
05-06 
 
43 
 
2 
 
45 
 
366 
 
12 
 
378 
 
390 
 
14 
 
404 
 
19 
 
00 
 
19 
 
06-07 
 
19 
 
0 
 
19 
 
352 
 
14 
 
366 
 
334 
 
13 
 
340 
 
37 
 
01 
 
38 
 
 296 
Banaskantha  
 
Details of under trial prisoners in Banaskantha Jail from 01/04/1997 to 
31/03/2007 
 
 
 
Year 
 
Number of under trial 
prisoners 
 
 
1997 
 
1568 
 
 
1998 
 
1282 
 
 
1999 
 
1952 
 
 
2000 
 
1081 
 
 
2001 
 
2115 
 
 
2002 
 
2298 
 
 
2003 
 
2213 
 
 
2004 
 
2614 
 
 
2005 
 
2427 
 
 
2006 
 
2484 
 
 
2007 
 
Illegible from the 
original source 
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Sr. 
No. 
Name of the city Type of Jail Info. recd. 
 date 
Total capacity 
sanctioned 
Total No. 
of 
Prisoners 
Avg. No. of under 
trial prisoner from 
1/4/97 to 31/3/07 
1 Modasa Sub-Jail 8-6-07 100 Info. Not 
supplied 
629 
11/9/06 to 31/3/07 
2 Palanpur Sub-Jail 8-6-07 124 " 2191 
1-1-97 to 31-3-07 
570 
3 Himmatnagar Sub-Jail 9-6-07 92 " 981 
4 Rajpipla Sub-Jail 9-6-07 64 " 450 
5 Chhota Udaypur Sub-Jail 13-6-07 107 " 778 
6 Special Jail Porbandar Special Jail 11-6-07 120 " 99 
7 Amreli Sub-Jail 12-6-07 90 " 847 
8 Nadiad District Jail 9-6-07 275 " 236 
9 Godhra Sub-Jail 13-6-07 100 " 1480 
10 Bhavnagar District-Jail 13-4-07 350 " 3463 
11 Mehsana Sub-Jail 14-6-07 124 " 2016 
12 Bharuch Sub-Jail 15-6-07 Info. not Supplied " 2460 
13 Surat District Jail 16-6-07 350 " 1088 
14 Junagadh District Jail 16-6-07 265 " 2120 
15 Surendranagar Sub-Jail 18-6-07 125 " 1680 
16 Navsari Sub-Jail 18-6-07 100 " 1895 
17 Jamnagar District Jail 17-6-07 240 " 2522 
18 Morbi Sub-Jail 23-6-07 Info. not supplied " 92 
19 Rajkot District Jail 18-6-07 272 " 3122 
20 Bhuj Special Jail 26-6-07 68 " 880 
21 Vadodara Central Jail 29-6-07 795 " 504 
22 Ahmedabad Central jail 6-7-07 1671 " 13964 
* Note :- In Amreli Prison under trials are not kept.
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The detailed analytical study of different districts having higher number 
of inmates can be enlisted as under:- 
 
The Ahmedabad Central Jail is having the highest average of 13,474  
inmates per years in last 10 years whereas Rajkot District Jail is having 
second number by an average of 3122 inmates in last 10 years. The 
third one is Bharuch district with an average of 2458 inmates in last 10 
years. Then Banaskantha comes on fourth number with an average 
inmates of 2003 during last 10 years. The Godhra is last fifth district 
with a common average of 1480 inmates.  
 
Exactly on the opposite end of the study, the jails with the minimum 
average inmates, Bhavnagar is the lowest one with an average of 39 
inmates in last 10 years. Rajpipla is on second number with an average 
of 84 inmates. Morbi with 92 numbers of inmates. Porbandar with 99 
number of inmates and Chotaudepur with 109 number of inmates. 
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6. Violation and implementation of the Human Rights of under trial 
prisoners in the Gujarat State 
 
 Gujarat State is considered to be most peaceful business and industrial 
oriented State in India with low rate of criminal records. Barring the few 
vital events and incidents the State is considered to be peaceful and 
financially sound State as compared to other States of India. This State 
was separated from original Mumbai State on 1st May, 19601. The 
State is situated on the west coast of India between 20-6’ N to 24-42’ 
North latitude and 68-10’ E east longitude. It is bounded by the Arbian 
Sea in the West, by the States of Rajasthan in the North and North-
East, by Madhya Pradesh in the East and by Maharashtra in the South 
and South and South East. 
 
 The State has an international boundary and has a common border 
with the Pakistan at the north-western fringe. The two deserts, one 
north of Kachchh and the other between Kachchh and the mainland 
Gujarat are saline wastes. 
 
 The State has a long coast-line of about 1600 kms. And is the longest 
among all States of country. For the purpose of administration, Gujarat 
State at present comprises of 25 districts, sub-divided into 226 talukas, 
having 18618 villages and 242 towns. Gujarat has geographical area of 
1.96 lakh sq.kms. and accounts for 6.19 percent of the total area of the 
country. 
 
 According to the provisional results of Population Census 2001, the 
population of Gujarat as on 1st March 2001, stood at 5.06 crore, 
including the estimated population of earthquake affected areas. The 
decadal growth rate of the decade 1991-2001 has increased from 
61.29 per cent in 1991 to 69.97 per cent in 2001. About 37.67 per cent 
population of Gujarat resides in urban areas (Excluding earthquake 
affected areas). Out of the total population of 483.87 lakh in the state 
(excluding the earthquake affect areas), 203.7 lakh (42.10 per cent) 
were workers and 280.2 lakh (57.90 per cent) were non-workers. 
According to the provisional results of population census 2001, the total 
number households were 96.44 lakh. 
 
 In Gujarat there are two Central Jails in Ahmedabad and Vodadra. 
There are six District Jails in Rajkot, Surat, Junagadh, Jamnagar, 
Bhavnagar and Nadiad. There are 12 sub-jails at Mehsana, Amreli, 
Bharuch, Himatnagar, Palanpur, Surendranagar, Godhra, Navsari, 
Rajpipla, Chota Udepur, Modasa and Morbi.  There are two special 
jails in Bhuj and Porbandar and two open jails at Ahmedabad and 
Amreli. There are 134 Taluka Jails under the direct control of Collector 
cum District Magistrate.  
 
                                                 
1  http://www.gujaratindia.com/stateprofile/profile1.htm 
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 The violations of Human Rights of prisoners and specifically for under 
trials are caused because of problems of (1) organisational problems, 
(2) system problems, (3) funds problems, (4) neglected behaviour of 
Government as well as whole society in general. The cases of gross 
direct violation and custodial torture by prison officials to inmates, 
incident of rapes on female inmates are not much known or noticed.  
The list of violations of Human Rights of under trial prisoners in Gujarat 
can be prepared under the following heads:- 
 
(1) Overcrowding 
 
(2) Health & Hygiene problems 
 
(3) Shortage of adequate accommodation & amenities 
 
(4) Security & Safety Problems 
 
(5) Improper maintenance of record resulting in violation of Human 
Rights 
 
(6) Inadequate, insufficient legal aid & delay in bail 
 
1. Overcrowding 
 
 In Gujarat, there are two Central Jails, six District Jails, some sub-jails 
and open jails etc., in all which runs into 24 jails in toto. The total 
capacity of these prisons as approved strength is 5686 against which 
12196 prisoners are kept thus it is average doubly overcrowded as 
compared to its strength.  The figures are as under:- 
 
 Statement showing the details of overcrowding in jails of Gujarat.2 
 
Capacity Number of Prisoners Number of extra 
prisoners 
Name of Jail 
Male Female Total Male Female Total Male Female Total 
Ahmedabad 
Central Jail 
1646 25 1671 4114 80 4194 2468 55 2523 
Vadodara 
Central Jail 
741 54 795 2123 170 2293 1382 116 1498 
Rajkot  
Dist. Jail 
207 05 212 568 16 584 361 11 372 
Surat Dist. Jail 350 15 365 1174 57 1231 824 42 866 
Junagadh  
Dist. Jail 
250 15 265 485 13 498 235 (-) 02 233 
Jamnagar 
Dist. Jail 
230 10 240 412 12 424 182 02 184 
Bhavnagar 
Dist. Jail 
310 10 320 463 29 492 153 19 172 
                                                 
2  News paper Gujarat Samachar, 07/08/2007 
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Nadiad  
Dist. Jail 
259 16 275 353 34 387 94 18 112 
Bhuj  
Special Jail 
60 - 60 73 08 81 13 08 21 
Porbandar 
Special Jail 
110 10 120 126 02 128 16 (-) 08 08 
Mahesana 
Sub-Jail 
112 12 124 125 08 133 13 (-) 04 09 
Amreli  
Sub-Jail 
82 08 90 133 06 139 51 (-) 02 49 
Bharuch  
Sub-Jail 
160 05 165 201 06 207 41 01 42 
Himatnagar 
Sub-Jail 
88 04 92 87 01 88 (-) 
01 
(-) 03 (-) 
04 
Palanpur  
Sub-Jail 
120 04 124 265 08 273 145 04 149 
Surendranagar 
Sub-Jail 
166 09 125 228 15 243 112 06 118 
Godhra  
Sub-Jail 
92 08 100 123 16 139 31 08 39 
Navsari  
Sub-Jail 
90 10 100 176 09 185 86 (-) 1 85 
Rajpipla  
Sub-Jail 
60 04 64 26 01 27 (-) 
34 
(-) 03 (-) 
37 
Chota-Udepur 
Sub-Jail 
102 05 107 74 01 75 (-) 
28 
(-) 04 (-) 
32 
Morbi Sub-Jail 68 04 72 225 04 229 157 00 157 
Amreli  
Open Jail 
40 00 40 25 00 25 (-) 
15 
00 (-) 
15 
Open Jail 
Ahmedabad 
60 00 60 53 00 53 (-) 
07 
00 (-) 
07 
Modasa  
Sub-Jail 
100 00 100 68 00 68 (-) 
32 
00 (-) 
32 
Total 5453 233 5686 11700 496 12196 6247 263 6510 
 
1.1 Forms of overcrowding  
 
 “The prisons were overcrowded to the extend of 20% to 402%…….” It 
was narrated in internal control system in Government departments 
which was reported by Ila Singh, Accountant General (Civil Audit), 
Gujarat which was countersigned by Vijendra N. Kaul, Comptroller and 
Auditor General of India in their report of October, 2004 and January, 
2005. Accordingly “as against the capacity of 5259 prisoners in 19 
Jails, in all 11753 prisoners were accommodated (August 2004). The 
overcrowding ranged between 20 (Chhota-Udepur Sub Jail) and 402 
per cent (Surat District Jail). Number of prisoners accommodated in a 
barrack ranged from 18 (Morbi Sub-Jail) to 97 (Surat District Jail). 
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 Out of 134 Taluka Sub-Jails managed by the Revenue Department, 
only 68 (51 per cent) were functioning (September 2004). Seventeen 
were under repair and 49 closed. Reasons for closure and the dates 
from which these jails were closed were not available with the IGP. 
Thus, lack of overall control on utilization of jail accommodation led to 
pressure on some jails. 
 
 IGP stated (September 2004) that action was being taken to increase 
the capacity of jails in the State with 75 per cent Central assistance 
under the Action plan for 2002-07. 
 
 According to provisions of Bombay Jail Manual, Rule 520 not more 
than 20 prisoners could be accommodated in any sleeping barrack. 
Moreover minimum 40 sq. feet space is required for convenient 
sleeping which accommodation is not available to the prisoners 
because of overcrowding which leads to inadequate sound sleep which 
creates serious problems to health. Possibilities of abnormal sexual 
behaviour because of close physical contact in the same barrack for a 
prolonged period. Same way inadequate accommodation leads to 
problem of stay in prison even during the heavy cold period in winter, 
during heavy rains in monsoon and during the period of scorching 
heats of May and June every year. This all creates an atmosphere of 
great frustration, discomfort and antagonise temperament against the 
prison management. Since last 10 years the promises are given by the 
Home Department and Prison Management regarding the renovation 
and further construction of prisons have not brought any concrete 
result.  
 
Government of Gujarat has initiated in this direction by creation of 
Gujarat Jail Welfare and Development Board3 vide Resolution No.JLM-
8999-5200-J dated 29-01-2000 with an object to improvement of 
various properties and creation of necessary infrastructure for jails in 
Gujarat. It is also proposed that the jails situated in City and Urban 
areas are to be shifted out side to the city areas with better facilities 
and equipments and new building by disposing off the old costly land 
situated within the city boundaries. This Board would be registered 
under the Societies Registration Act, 1860 and the Bombay Public 
Charitable Trust, 1950. This Board will consist 20 members including 
Government Officials, Technocrats, Architects, experts in Jail 
Management. Actually these orders on paper have been issued on 
31/12/1999 and relevant G.R. was issued on 29/01/2000 but 
unfortunately it appears that no concrete action is been initiated by the 
Government in this regard. This whole scheme is on paper like 
promises of politicians or proclamations during the elections which 
never turn into the hard reality for the protection and promotion of 
Human Rights of prisoners.  
 
 
                                                 
3  http: \\home.gujarat.gov.in 
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1.2 Issues and effects of overcrowding 
 
 Issues and effects of overcrowding are discussed at length in other 
chapters in detail but specifically the same is discussed as far as the 
Gujarat is concerned the same are not different in kind and quantum. 
Overcrowding in Gujarat Jails has created severe health and hygiene 
problems, safety and security problems and problems of acute 
shortage of accommodation. All the Jails of Gujarat are 
accommodating approximately double number of prisoners as 
compared to the approved strength. Moreover, the strength of prison 
staff was approved since 1960 which is yet not been upgraded and 
though from Class-I to Class-IV, 455 posts are vacant and the inmates 
and prison staff ratio is 9 is to 1. Meaning thereby for 9 inmates there is 
only 1 prison staff is available which is not only harmful for prison 
management and administration on one hand but equally risky for the 
safety and security of staff as well as of inmates. For the best reason 
known to the Government and Home Department, the recruitment on 
said posts is not done since last 10 years on one hand and retirement 
of senior staff members causes a loss of trained personnel on other. 
Internal conflicts for the basic necessities like sleeping accommodation 
or drinking water have arisen. The details obtained under the Right to 
Information Act from different Jails. It is reported that in Baroda Central 
Jail there was a severe assault and injuries were caused by under trial 
prisoners to each other on 18/08/2004 among Janmahomad Jumma 
Dafer etc. because of dispute regarding drinking water and because of 
that F.I.R. was registered vide No.228/04 under Indian Penal Code, 
Section 323, 143, 147 and 148. Same way for the same cause of 
drinking water the under trial prisoner Manish Chandan Giri, Suresh 
Kantibhai Chara had registered F.I.R. vide No. 275/04 on 23/10/2004 
under I.P.C. Section 143, 147, 148, 323, 324,504 and parallel F.I.R. 
was registered vide No.276/04 under 323,324 and 307 (Attempt to 
Murder). This itself indicates that even inadequacy of drinking water 
leads to a serious problems of registering the offence under section 
307 i.e.  Attempt to Murder as a result of overcrowding.  
 
2. Health & Hygiene Problem 
 
 Overcrowding, inadequate residential accommodation in barracks, 
insufficient amenities like inadequate toilets, washing place and 
bathrooms leads to severe problems of health & hygiene. Normally as 
provided in Jail Manual, minimum one toilet is required for six inmates 
but because of overcrowding, it is obvious that prison management 
cannot manage such facilities overnight to overcome increasing 
overcrowding which creates queues near the toilets and washing place 
in morning and same way inadequate sanitation leads to health 
problems. It was known during the discussion from the under trial 
prisoner that in morning session as soon as the barracks are open 
prisoners rush towards the toilets blocks as hurriedly as possible to 
occupy the same. The aged and elderly weak people are always 
sufferers to the extent that many times after prolonged waiting period 
they are compelled to spoil their Paijamas and have to face 
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embarrassing situation. Same way medical facilities have also not  
been available in adequate quality and quantity at proper time because 
of non-availability of medical equipments, medicines or even staff. 
Recently one Mukesh Makwana had filed an application before the 
Hon’ble High Court for non-availability of medical facility which was 
treated as writ of mandamus by Hon’ble Justice D.H.Waghela and 
notice was issued in month of August, 2007.  
 
 It was also observed in internal control system in Government 
Department for the Audit Report (Civil) that prohibited articles into 
prison were found from prison barracks and cells. Actually the person 
passing through the prison gate suspected of bringing the prohibited 
articles, shall be searched thoroughly by the gate keeper. According to 
this report during 1999-2004, 34 cases of prisoners possessing 
prohibited articles like Mobile Phone, Gold Biscuits, and Cigarettes etc. 
were reported from 7 tests checked in jails. Even the communication 
through mobile phone outside the prison authority was detriment of jail 
security. It was further observed in the report that in Amreli Sub-Jail, 
the grain register, diet register, ration register were not maintained 
properly. In Porbandar Special Prison, the under trial health register by 
Medical Officer and Superintendent was not registered properly. In 
Vadodara Central Jail also the register of prisoners showing the 
particulars of health were not maintained, which itself establishes the 
gross negligence on the part of prison management that the health 
registers were not maintained properly which was found during the 
internal audit.  
 
 Of course in Nadiad District Jail it was found that in-house medical 
facilities are available where full time M.B.B.S. Doctor named Shri 
N.G.Goswami is providing services. Of course the laboratories facility 
is not available so in case of such units as well as in emergency 
inmates are immediately sent to civil hospital by readily available 
ambulance van. In Mehsana Sub-Jail there is no facility of in-house 
doctor or hospital. Doctors from civil hospital are visiting regularly. In 
case of emergency inmates are shifted to civil hospital. During the 
detailed interrogation of inmates it was found that there were two 
inmates- under trials were under the treatment of psychiatrist. It was 
found that the specific arrangement was done by the Jailor Shri 
Bhuriya that one inmate to each patient was provided as an attendant 
by voluntary understanding to nurse them properly, to feed them, to 
handle them and to administer their drugs three times regularly which 
was really heart touching.  
 
 Central Jail, Ahmedabad having a separate hospital having full time 
Doctors with 30 beds accommodation for inmates for in-house 
treatment. X-Ray machine, sonography machine etc. modern 
equipments are available. Of course the post of technical staff is vacant 
hence the medical tests are to be done in outside laboratories like Civil 
Hospital etc.  
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3 Shortage of adequate accommodation & amenities  
 
All the prisons of Gujarat are overcrowded, even in some cases it is 
doubly crowded than the actual strength of the accommodation which 
results into shortage of accommodation as well as amenities for the 
inmates. During the personal visit of Nadiad District Jail, Mehsana Sub-
Jail and Ahmedabad Central Jail, it was found that the position of 
Mehsana Sub-Jail is bad but not worst whereas the position of Nadiad 
Jail and Ahmedabad Central Jail is really absolutely bad. During the 
personal visit in the noon recess hours from 12 to 3 when majority 
people were actually found sleeping. It was observed that only the 
space for lying the bed which may not be more than 7 feet X 3 feet and 
while sleeping the inmates were not able to make the full movement of 
their feet and legs. The feet and legs of inmates were easily touching 
the body of other nearby inmates which appeared to be physically not 
only inconvenient but also embarrassing position. This may result into 
unsound sleep or may lead to uninvited and indecent irritation of sexual 
organs and may create fantasies in minds which may result into 
abnormal sexual behaviour. Inadequate sound sleep could be the 
routine problem in such sleeping condition. These all issues finally turn 
into a poor health conditions.  
 
Nadiad District Jail is having 12 barracks for male inmates and 2 
barracks for female inmates. This jail is having problem of 
overcrowding but not of serious nature. The approved strength of male 
prisoners is of 259 and 164 for female prisoners against which 46 male 
convicted prisoners and 8 female convicted prisoners are there. The 
number of under trial prisoners is horrible which is 339 male prisoners 
and 23 female prisoners. Moreover, this is having further burden of 18 
preventive detenues. Thus it is in all 334 inmates against the capacity 
of 275. Thus it is a beginning of serious problem of overcrowding which 
is in initial stage presently.  
 
Of course all the barracks are adequately ventilated and having 
sufficient air circulations, facility for natural sunlight and natural wind 
alongwith good surroundings of flowered plants and shaded trees. All 
the barracks are hav ing  emergency  to i le t  a r rangemen ts  fo r  
n igh t  hou rs  as  we l l  as  du r ing  the  day  hou rs  ou ts ide  
ba r racks  adequate  number  o f  to i le t s  and  washbas ins ,  
24  hou rs  runn ing wa te r  f ac i l i t y  i s  ava i lab le .   A l l  the  
ba r racks  a re  hav ing  su f f i c ien t  f ans  and  tube - l i gh ts  
number ing in to  10  fans  and  abou t  8  tube - l i gh ts .   
 
Mehsana Sub-Jail can be compared with a small hostel of students 
which contains about 10 barracks out of which only 7 are used for 
accommodating the prisoners having adequate facility of light, water, 
urinals, fans, emergency toilets within the barracks etc. It was really 
surprising and pleasant atmosphere that all barracks and even stores 
having different nomenclatures like Somnath Barrack, Amarnath 
Barrack, and Vaikhunt Barrack etc. For Muslim inmates since the last 
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month was of Ramzan the specific barrack named as Roza Barrack 
was allotted with specific arrangements of providing Iftar food with cold-
drinks and eatables. Moreover, at morning 4.30 a.m. for Shehri the 
fresh warm prepared food were supplied to all Rozdars.  
 
Ahmedabad Central Jail is facing serious problem of overcrowding 
because the total approved strength of inmates is 1945 against which 
4200 inmates are accommodated. Of course new premises are under 
construction.   
 
In Mehsana new jail premises are constructed and the status of sub-jail 
Mehsana is to be elevated  as a District Jail, Mehsana with all modern 
facilities and amenities with the cost of Rs.1,49,00,000/- for live electric 
wire, close circuit T.V., High marks polls (flood light polls), watch 
towers and Zamars for preventing mobile connectivity with an 
additional capacity of 300 to 400 inmates. It is further planned that the 
old premises would be used for industrial production purposes and 
employment of inmates for tailoring, weaveing, carpentry and bakery 
purposes.  
 
4 Security & Safety Problems 
 
Overcrowding of prisoners, adverse ratio of prison staff and inmates 
and improper, inadequate accommodation as well as old traditional 
classification system leads to great hassle and anarchy within the jail 
premises, which leads to gang wars, attack and assault on prison staff 
and breach of law and order situation. Because of the awareness of 
Human Rights among the prisoners moreover on one hand and fear 
complex on other hand of staff members security staff were also not 
provided with baton or stick or even weapon for self-protection as well 
as the protection of prisoners and prison. Their working hours are also 
much more than the 8 hours. In other words they are working for more 
hours than their duty hours under terrific mental stress and frustration 
which leads to no standard of moral and sense of insecurity against the 
prisoners which effects whole prison administration negatively. The 
prison administration is facing the acute shortage of staff in two 
manners. (1) The strength is sanctioned before 30 years according to 
the population rate and crime rate which has not been upgraded or 
added in comparison of increasing population and crime rate which 
creates the serious lapses and (2) The old sanctioned strength of staff 
is also lacking vacant posts due to retirement and non-recruitment. 
Presently 1372 posts are sanctioned posts in different cadres against 
which only on 917 posts officials are working and 455 posts are vacant 
which is really risky for the security of prison, prison staff and even for 
inmates.   
 
Following are the details of cases in which the complaints have been 
lodged by prisoners.  
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Statement showing the details of criminal complaints lodged by the under trial prisoners against the prison staff for 
the torture done to them by the jail staff in the jails of Gujarat State from 01/04/1997 to 31/03/2007 
 
Sr. 
No. 
Name of 
Jail 
Name of prisoner by whom complaint 
has lodged 
The names of involved 
officers/staff members 
Details of offence Remarks 
(1) (2) (3) (4) (5) (6) 
1 Ahmedabad 
Central Jail 
Complaint with regard to the murder of 
Chetan alias Battery Shankarlal Patel 
committed on 07/08/2005 by under trial 
prisoners Govabhai Nagjibhai Rabari  
& others  
(1) Shri D.P.Chauhan, Jailor, 
Group 1, (2) Shri B.P.Rabari, 
Jailor, Group-2, (3) Shri 
I.K.Sonara, Jailor, Group-2, 
(4) Shri M.S.Randelia, Jailor, 
Group-2, (5) Shri Malesh R. 
Marchedkar, Sepoi 
The offence was 
registered at 
Cr.No.I 327/05 of 
Sabarmati Police 
Station for the 
offences u/s. 
302,307,324,120B 
& 34 of I.P.C. 
The said case is 
presently 
pending with the 
Court of Lr. City 
Civil & Sessions 
Judge, 
Ahmedabad. 
2 Rajkot 
District Jail 
Complaint with regard to the physical assault 
committed on the 20 under trial prisoners of 
barracks no.5 & 6 of Circle Jail No.2 of Rajkot 
(Date of incidence 29/05/1998) 
Sepoi Shri Ishwarbhai Sukaji 
Ninama 
The offence was 
registered at 
Cr.No.I 337/98 of 
Pradhumannagar 
Police Station for 
the offences u/s. 
323,325,34 of 
I.P.C. 
The said case 
has been 
numbered as 
Criminal Case 
No.3029/2000 
with the Court of 
Chief Judicial 
Magi. Rajkot 
and is pending. 
3 Surat 
District Jail 
(1) under trial prisoners Chotalal Ramlakhan 
Kurva and 
(2) Jayanti alias Don Odavji Patel 
(1) Shri N.B.Shaikh, 
Superintendent presently 
Retired, (2) Shri M.D.Doshi, 
Jailor, Group-2 
Confidential 
Complaint 
No.2048/03 
Date of incident 
07/05/2003 
4 Jamnagar 
District Jail 
Convicted Prisoners 
(1) Dhiru Manji and (2) Jilu Manji (date of 
incident 16/02/2004) 
Sepoi, Shri Shailsh B. Jani The offence has 
been registered 
as Cr.No.I 11/04 
with the Jamnagar 
Class-AP 
73/0(ill.) dated 
5/5/2(ill.) 
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City, A Division 
Police Station for 
the offences u/s. 
323,324,504 & 
114 of I.P.C. 
5 Amreli Sub-
Jail 
One under trial prisoner viz. Pratapbhai 
Dhakhada tried to commit suicide by 
consuming poison on 07/02/2006. As the 
accused died during his treatment on 
14/12/2006, his father Dadabhai Lakhabhai 
Dhakhada had registered a complaint. 
Shri D.K.Parmar, Jailor, 
Group-2 
The offence was 
registered with the 
Amreli City Police 
Station vide 
Cr.No.I-14/07 on 
15/01/07 for the 
offences 
u/s.306,323,504 & 
506B of I.P.C. on 
the complaint filed 
by the father of 
the accused. 
The said case is 
under police 
investigation. 
 
Sr. 
No. 
Name of City Type of Jail Info. recd. date Rioting (Dhingana), 
Murder or Grievous 
Hurt (Mahavyatha) 
No. of escaped prisoners 
from police/judicial custody 
Note 
1 Modasa Sub-Jail 8-6-07 - - - 
2 Palanpur Sub-Jail 8-6-07 1 Escaped from police 
custody 8 
- 
3 Himmatnagar Sub-Jail 9-6-07 - - - 
4 Rajpipla Sub-Jail 9-6-07 - Police Custody 3 
Judicial Custody 1 
- 
 
5 Chhota Udaypur Sub-Jail 13-6-07 - Police Custody 2 - 
6 Porbandar Special Jail 11-6-07 1 Police Custody 11 - 
7 Amreli Sub-Jail 12-6-07 - Police Custody 7 
Judicial Custody 1 
- 
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8 Nadiad District Jail 9-6-07 - Police Custody 11 
Judicial Custody 3 
- 
9 Godhra Sub-Jail 13-6-07 - - - 
10 Bhavnagar District Jail 13-4-07 - Police Custody 8 - 
11 Amreli Open Jail 13-6-07 - - - 
12 Mehsana Sub-Jail 14-6-07 - Police Custody 3 - 
13 Bharuch Sub-Jail 15-6-07 - Police Custody 6 - 
14 Surat District Jail 16-6-07 - Police Custody under trial 2 
convicted  
Police Custody 2 
Judicial Custody 1 
- 
15 Junagadh District Jail 16-6-07 Murder 2 Police Custody 7 
Judicial Custody 4 
- 
16 Surendranagar Sub-Jail 18-6-07 - Police Custody 1 - 
17 Navsari Sub-Jail 18-6-07 - Police Custody 1 
Judicial Custody 1 
- 
18 Jamnagar District Jail 17-6-07 - Police Custody 
Under trial 18 
Any other way 2 
- 
19 Morbi Sub-Jail 23-6-07 - Police Custody 1 - 
20 Rajkot District Jail 18-6-07 - Police Custody 13 
Judicial Custody 1 
- 
21 Bhuj Special Jail 26-6-07 - - - 
22 Vadodara Central Jail 29-6-07 4 Judicial Custody 1 
Police Custody 9 
- 
23 
 
Ahmedabad Central Jail 6-7-07 Murder 3 
Rioting 2 
Grievous Hurt 4 
Police Custody 19 - 
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Sr. 
No. 
Name of City Type of Jail Scuffle, Murder, Date 
01. Modasa Sub Jail --- 8.6.07 
02. Palanpur Sub Jail Scuffle - 1 8.6.07 
03. Himmatnagar Sub Jail --- 9.6.07 
04. Rajpipla Sub Jail --- 9.6.07 
05. Chhota 
Udaypur 
Sub Jail --- 13.6.07 
06. Porbandar Special Jail Scuffle-1 11.6.07 
07. Amrali Sub Jail --- 12.6.07 
08. Nadiad District Jail --- 9.6.07 
09. Godhra Sub Jail --- 13.6.07 
10. Bhavnagar  District Jail --- 13.4.07 
11. Amrali Open Jail --- 13.6.07 
12. Mehsana Sub Jail --- 14.6.07 
13. Bharuch Sub Jail --- 15.6.07 
14. Surat District Jail --- 16.6.07 
15. Junagadh District Jail Murder - 2 16.6.07 
16. Surendranagar Sub Jail --- 18.6.07 
17. Navsari Sub Jail --- 18.6.07 
18. Jamnagar District Jail --- 17.6.07 
19. Morbi Sub Jail --- 23.6.07 
20. Bhuj Special Jail --- 26.6.07 
21. Rajkot District Jail --- 18.6.07 
22. Vadodara Central Jail Quarrel - 4 29.6.07 
23. Ahmedabad Central Jail Murder - 3 
Scuffle - 2 
Quarrel - 4 
 
6.7.07 
 
Because of the gang war among the under trial prisoners in Sabarmati 
Central Jail, Ahmedabad one inmate Mr. Chetan Batary was assaulted 
with lethal weapon, iron rod etc. and was killed within the prison premises. 
The criminal complaint was lodged by prison officers before the Sabarmati 
Police Station vide C.R.No. 327/05 and for the criminal conspiracy as well 
as for the murder of Chetan Batary, the Gova Rabari (husband of present 
petitioner) is one of the accused and the matter was under investigation 
on relevant time. The accused is himself considered to be strong headed 
person but for safeguarding his life against the probable revenge action 
from other groups of under trials or any other probability of his murder 
during the investigation procedure or during the process of trial as a 
precautionary measure this petition was filed by his wife Sitaben. So the 
real cause of action which motivated this Criminal Application was the 
safety of the life of accused Gova Rabari. The matter was conducted from 
08/09/2005 to 29/03/2006 during which continuous investigation 
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procedure under the supervision and direct control of Hon’ble High Court 
was done. The reports have been called from Prison Authorities. The 
serious lapses on the part of Prison Authority was brought to the notice of 
Hon’ble High Court. Illegal and corrupt practices was also brought on 
record by High Court. 
 
Interim directions were given by High Court to the Prison Authority on 
21/09/2005 vide Para 10 as under:- 
 
Para 10. In view of the observations, it deserves to be recorded that this 
Court is inclined to issue following directions: 
 
(a) After classification of the prisoners into separate categories of 
male, female and juvenile, there will be general classification of all 
prisoners into two categories; one category of the convicted 
prisoners and the another of the under trial prisoners. 
 
(b) Under no circumstances, the under trial prisoners shall be kept with 
the convicted prisoners and there will be absolute separation of 
under trial prisoners and convicted prisoners; 
 
(c) The State shall set up two separate hierarchies for supervision of 
the jails/areas for the under trial prisoners and for convicted 
prisoners. The staff of jail authority, its management and 
functioning shall altogether be separated; 
 
(d) Even amongst the under trial prisoners and convicted prisoners, 
there will be inter se classification on the basis of punishment for 
the alleged offence or offence committed as the case may be, as 
under: 
(i) where the punishment is upto three years or the actual punishment 
imposed of three years. 
 
(ii) where the punishment is for 3 (three) to 7 (seven) years of the 
alleged offence / offence committed.  
 
(iii) where the punishment is for 7 (seven) to 10 (ten) years for the 
alleged offence / offence committed. 
 
(iv) where the punishment is for more than 10 (ten) years but upto 14 
(fourteen) years for the alleged offence / offence committed. 
 
(v) where the punishment is for more than 14 (fourteen) years for the 
alleged offence / offence committed. 
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(e) The efforts shall be made by the Jail Administration to see that as 
far as possible the under trial prisoners or the convict, as the case 
may be, shall be kept with the prisoner of the same class 
separately, as referred to hereinabove and in case of non-
availability of space such under trial prisoners or the convict, as the 
case may be, shall be kept with the prisoners in the next inter se 
class, in the serial order as referred to above. 
 
(f) Two separate, one for administration and another for physical 
harassment, complaint boxes shall be kept inside the common 
place of all jails, where the prisoners can have easy access. Just 
below the complaint box, the stationery/paper and pen shall also be 
made available to all prisoners. 
 
(g) The complaint box for maintenance of the administration as well as 
for the complaint box for physical harassments, both shall be under 
the direct control and lock and key of the learned District Judge of 
the area in which the jail is situated. 
 
(h) In case the administrative complaint is received, the same shall be 
forwarded by the learned District Judge to the concerned Officer of 
the State government not below the rank of Dy. Secretary and after 
receipt of the said complaint, corrective measures shall be taken 
and the report shall accordingly be made to the learned District 
Judge within a period of two months from the date of receipt of the 
said complaint. In absence of any report, it would be open to the 
learned District Judge to take appropriate action against the 
concerned Officer of the Jail whose action is complained about 
inside the jail. 
(i) So far as the complaints for physical harassment are concerned, 
the learned District Judge shall get the inquiry conducted by the 
Officer not below the rank of Chief Judicial Magistrate and the 
report shall be called for by the learned District Judge within a 
period of three months from the date of entrusting such inquiry. 
Copy of such complaint shall also be forwarded to District Legal Aid 
Authority for participation at the stage of inquiry, if it is so desired by 
the concerned prisoner, may be convict or under trial prisoner. In 
the matter of complaint for custodial death inside the jail, immediate 
action shall be directed by the learned District Judge within 48 
hours from the date of receipt of such complaint. It would also be 
open to the learned District Judge to entrust the inquiry to the 
Officer whom he may find suitable for such purpose. 
 
(j) After the report is received by the learned District Judge, the same 
shall be forwarded to the Committee which is appointed due to non-
availability of the Human Rights Commission in the State or the 
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State Human Rights Commission, as the case may be, for 
appropriate action. 
 
(k) Minimum one routine check up and one surprise check of each jail 
within the District shall be made by the learned District Judge and it 
would also be open to the learned District Judge to entrust such 
checking to the Officer not below the rank of Joint District Judge in 
case the jail is situated at a place other than the District Head 
Quarters. 
 
(l) Lenient access by the Press/Media to the jail shall be permitted 
after taking formal permission on administrative side from the 
learned District Judge of the concerned District. In a matter where 
during the visit by Press any serious infirmities are detected by the 
Press, the reporting thereof shall be made by the Press to the 
learned District Judge and after getting formal permission on 
administrative side, the Press shall be at liberty to publish the said 
material. 
 
 Finally while disposing the matter on 19/10/2005 the directions 
were given as under:-  
 
10. In view of the observations, it deserves to be recorded that this 
Court is inclined to issue following directions: 
 
(a) After classification of the prisoners into separate categories of 
male, female and juvenile, there will be general classification of all 
prisoners into two categories; one category of the convicted 
prisoners and the another of the under trial prisoners. 
 
(b) Under no circumstances, the under trial prisoners shall be kept with 
the convicted prisoners and there will be absolute separation of 
under trial prisoners and convicted prisoners; 
 
(c) The State shall set up two separate hierarchies for supervision of 
the jails/areas for the under trial prisoners and for convicted 
prisoners. The staff of jail authority, its management and 
functioning shall altogether be separated; 
 
(d) Even amongst the under trial prisoners and convicted prisoners, 
there will be inter se classification on the basis of punishment for 
the alleged offence or offence committed as the case may be, as 
under: 
 
(i) where the punishment is upto three years or the actual punishment 
imposed of three years.  
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(ii) where the punishment is for 3 (three) to 7 (seven) years of the 
alleged offence/offence committed. 
 
(iii) where the punishment is for 7 (seven) to 10 (ten) years for the 
alleged offence/offence committed. 
 
(iv) where the punishment is for more than 10 (ten) years but upto 14 
(fourteen) years for the alleged offence/offence committed. 
 
(v) where the punishment is for more than 14 (fourteen) years for the 
alleged offence/offence committed. 
 
(e) The efforts shall be made by the Jail Administration to see that as 
far as possible the unertrial prisoners or the convict, as the case 
may be, shall be kept with the prisoner of the same class 
separately, as referred to hereinabove and in case of non-
availability of space such under trial prisoners or the convict, as the 
case may be, shall be kept with the prisoners in the next inter se 
class, in the serial order as referred to above. 
 
(f) Two separate, one for administration and another for physical 
harassment, complaint boxes shall be kept inside the common 
place of all jails, where the prisoners can have easy access. Just 
below the complaint box, the stationary/paper and pen shall also be 
made available to all prisoners. 
 
(g) The complaint box for maintenance of the administration as well as 
for the complaint box for physical harassments, both shall be under 
the direct control and lock and key of the learned District Judge of 
the area in which the jail is situated.  
 
(h) In case the administrative complaint is received, the same shall be 
forwarded by the learned District Judge to the concerned officer of 
the State Government not below the rank of Dy. Secretary and after 
receipt of the said complaint, corrective measures shall be taken 
and the report shall accordingly be made to the learned District 
Judge within a period of two months from the date of receipt of the 
said complaint. In absence of any report, it would be open to the 
learned District Judge to take appropriate action against the 
concerned Officer of the Jail whose action is complained about 
inside the jail. 
 
(i) So far as the complaints for physical harassment are concerned, 
the learned District Judge shall get the inquiry conducted by the 
Officer not below the rank of Chief Judicial Magistrate and the 
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report shall be called for by the learned District Judge within a 
period of three months from the date of entrusting such inquiry. 
Copy of such complaint shall also be forwarded to District Legal Aid 
Authority for participation at the stage of inquiry, if it is so desired by 
the concerned prisoner, may be convict or under trial prisoner. In 
the matter of complaint for custodial death inside the jail, immediate 
action shall be directed by the learned District Judge within 48 
hours from the date of receipt of such complaint. It would also be 
open to the learned District Judge to entrust the inquiry to the 
Officer whom he may find suitable for such purpose. 
 
(j) After the receipt is received by the learned District Judge, the same 
shall be forwarded to the Committee which is appointed due to non-
availability of the Human Rights Commission in the State or the 
Sate Human Rights Commission, as the case may be, for 
appropriate action. 
 
(k) Minimum one routine check up and one surprise check of each jail 
within the District shall be made by the learned District Judge and it 
would also be open to the learned District Judge to entrust such 
checking to the Officer not below the rank of Joint District Judge in 
case the jail is situated at a place other than the District Head 
Quarters. 
 
(l) Lenient access by the Press/Media to the jail shall be permitted 
after taking formal permission on administrative side from the 
learned District Judge of the concerned District. In a matter where 
during the visit by Press any serious infirmities are detected by the 
Press, the reporting thereof shall be made by the Press to the 
learned District Judge and after getting formal permission on 
administrative side, the Press shall be at liberty to publish the said 
material. 
 
11. The respondent State Government shall report to this Court as to 
why the aforesaid directions should not be finally issued and its 
compliance be ordered by this Court, on or before 05.10.2005. 
 
12. The presence of the Registrar General, High Court of Gujarat may 
also be required for proper implementation of above referred 
directions or other directions which may be issued by this Court, 
since certain directions pertain to the concerned District Judge, 
where the jail is situated. Hence, Registrar General, High Court of 
Gujarat is added as party Respondent. Office to serve copy of this 
order to the Registrar General of High Court of Gujarat, calling 
upon him to submit his report, in case, there is any practical 
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difficulty in implementation of the aforesaid directions by the 
learned District Judges concerned. 
 
13. S.O., to 06.10.2005 for final direction and for order of the 
compliance for such directions. 
 
14. Office to give a copy of this order to Mr.Nagarkar learned Counsel 
for the petitioner as well as to the Office of Public Prosecutor. 
 
 In addition to this on 29/03/2006, the instructions were also been 
given that the Secretary, Home Department was directed to submit 
the compliance report in pursuance to the judgment to this Court on 
or before 15/06/2006.       
 
 Details of the measures already taken and are to be taken for 
ensuring the safety of the prisoners inside the Jail and also for 
maintenance of human atmosphere inside the Jail in accordance 
with Para-4 of the order of Hon’ble Gujarat High Court in Special 
Criminal Application No.1044 of 2005. 
 
(1) Following measures have already been taken to strengthen the 
security of Ahmedabad Central Jail with a view to ensure the safety 
to the prisoners inside the jail. 
 
(i) Following equipments have been provided under Centrally 
Sponsored Scheme to strengthen the security of the jails. 
   
(A) Walky Talky Sets have been provided for better communication 
amongst the guarding staff as well as executive officers. 
   
(B) Jammer System has been installed to prevent unauthorized use of 
mobile phones. This system has partially become ineffective due to 
the closure of the company from which the system was purchased. 
However, the system will be upgraded during this year. 
   
(C) Generator Sets have been provided to facilitate the administration 
during power supply failure. 
   
(D) Rewiring of Live Wires on main wall has been done. 
   
(E) Close Circuit T.V. System has been installed to monitor the 
sensitive parts of the Jails. However, this system has gone out of 
order and is under repairing now. 
   
(F) Video Conferencing System has been established between Bhadra 
Court Complex & Ahmedabad Central Prison to produce remand 
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prisoners through Video linkage system. This system minimizes 
scope of escape of the prisoners from police custody during taking 
the prisoners to courts and back, unauthorized communication and 
smuggling of contraband/ prohibited articles. It also ensures 
maintenance of prisoners’ dignity as they are not unnecessarily 
taken to courts and made to wait at courts only for taking remand 
extension. The system has also proved to be most economical as it 
saves Government expenses on police escorting & transportation. 
   
(G) 15 seated Ambulance Van has been provided to shift the prisoners 
to the Civil Hospital for emergency treatment. 
 
(H) Rs.2 crores were allotted as 100% central assistance for up-
gradation of prison administration for 2000-2005 as recommended 
by 11th Finance Commission under which construction works of 
new barracks, up-gradation of kitchen facilities, purchase of Water-
Coolers, Water Purifiers, E.C.G. Machine, X-Ray Machine, 
Glucometer, Auto Analyzer and Industrial Equipments have been 
made. 
(ii) Section 268(1) of Cr.P.C. is invoked against the dangerous 
prisoners by the State government to restrict their movement on 
security grounds.  
 
  
(iii) Armed S.R.P. Force of 370 guards has been deployed to assist the 
prison administration in maintaining the security and safety of the 
prisoners. S.R.P. Jawans are also deployed to keep vigilance on 
watch towers. Total deployment of S.R.P. guards in the jails of 
Gujarat State is as below: 
 
 
Name of Jail Company Platoon Section 
Ahmedabad Central Prison 1 0 2 
Vadodara Central Jail 0 2 0 
Nadidad District Jail 0 1 0 
Jamnagar District Jail 0 1 0 
Rajkot District Jail 0 1 0 
Bhavnagar District Jail 0 1 1 
Surat District Jail 0 0 1 
Junagadh District Jail 0 1 0 
Porbandar Special Jail 0 0 2 
Total (370 Men) 1 7 6 
 
(iv) A Search Squad has been constituted in I.G. Prisons office to carry 
out searches in all the jails to find out unauthorized, prohibited and 
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contraband articles and to punish responsible employees/officers to 
maintain better security and discipline in the jails. 
 
(v) Local Search Squad has also been constituted at every jails to 
carry out searches under supervision of Superintendent of the  jails  
to  find  out  unauthorized,  prohibited  and contraband articles and 
to punish responsible prisoners/ employees/ officers  to  maintain 
better security and discipline in the jails. 
 
(2) Following safety measures are being planned for ensuring safety of 
the prisoners. 
 
(i) Hand Held and Door Frame Metal Detectors are to be provided 
during current year for conducting anti sabotage check of the 
persons & materials entering the prison. 
 
(ii) Explosive/Narcotic Detector is to be provided during current year 
for identifying the presence of explosive and narcotics. 
 
(iii) Video Conferencing System is to be established between 
Gheekanta Court complex and Ahmedabad Central Prison shortly. 
 
(iv) Biometric Based Smart Identification System is proposed to be set 
up for identification of prisoners. 
 
(v) In Order to overcome the problem of overcrowding in jails and 
provide the required space to the prisoners the following 
Schemes/Projects have been under taken: 
 
(A) 75% Centrally Sponsored Scheme of Perspective and Annual 
Action Plan is being implemented for the year 2002-2007 and total 
Rs.65.88 crores have been allocated under the scheme. The 
scheme includes four components as below: 
 
 1. Construction of New Jails    47.50 crores 
    
2. Up-gradation of existing Jails      4.68 crores 
    
3. Improvement in sanitation & water supply    1.75 crores 
    
4. Construction of staff Quarters   11.95 crores 
     Total                65.88 crores 
 
(B) On an average 1300 prisoners are being kept against the 
authorized capacity of 260 prisoners in Surat District Jail. 300% 
overcrowding has resulted into various administrative, health and 
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security problems. To solve these problems, it has been decided to 
construct a new modern central jail at Lajpor Village on Surat 
Navsari Highway near Sachin. 55.6 acres of land from Gujarat 
Housing Board has been acquired alongwith 304 staff quarters at 
the cost of Rs.9.31 crores on 11/05/2004 and budget provision of 
Rs.2 crores for construction of this jail has been made in the budget 
of 2004/05. 
 
(C) Total sanctioned strength of Jail Department is 1262 against which 
370 posts of various cadres are vacant since long. Vacant posts 
include important posts of executive cadres as below: 
 
 (1) Principal, jail Staff Training School, Ahmedabad  1 
 
 (2) Deputy Superintendent, Central Jail Vadodara   1 
 
 (3) Jailor Group-I       8 
 
 (4) Jailor Group-II       8 
 
 (5) Subedar        8 
 
 (6) Hawaldar        2 
 
 (7) Sepoy                       301 
 
 
Proposal to accord permission to fill up 311 vacant posts of guarding staff 
(44%) is under active consideration of Government. Sanction to fill up 5 
posts of Jailor Group-II, 250 post of Sepoys and 3 posts of Matron has 
been given vide order dated 17/01/2005 from Home Department but 
permission to recruit above posts by arranging open recruitment is yet to 
be given. If these vacant posts are filled up, security and safety of the 
prisoners will be tightened up. 
 
(D) Three female jails to be exclusively administered by the female staff 
is being planned to be set up at Vadodara, Rajkot & Ahmedabad 
which will facilitate the relatives of female prisoners for visiting the 
female prisoners of these regions frequently. 
 
(E) The incident of 07/08/2005 had occurred as a result of personal 
enmity amongst the prisoners and was not a gang war. This 
incident was an isolated incident. An inquiry has been entrusted to 
Special Inspector General of Prisons, Ahmedabad and strictest 
actions would be taken against the responsible employees/ officers 
of the Jail Department. However, one Senior Jailor, two Jailor 
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Group-II and one Hawaldar who found responsible prime facie have 
been suspended. Police investigation is also separately going on by 
Ahmedabad City Police. 
 
5 Improper maintenance of records resulting in violation of Human Rights 
 
It was reported in the Report of “Internal Control System in Gujarat 
Department (Home Department, Jails)” for year ended on 31 March, 2004 
that there was a delay in submission of Annual Report. “I.G.P. was to 
submit a report to Government before the 1st May every year on the 
working of department during the preceding calendar year. Reports for 
1999 and 2000 were not prepared. However, report for the financial year 
2000-01 was submitted to Government (January 2004) after a delay of 31 
months. Reports from 2001-02 onwards were stated (September 2004) to 
be under preparation. Thus, the control mechanism provided under the 
manual for monitoring the working of the department by Government was 
ineffective.” 
 
Further it was also found that periodical returns and reports which are the 
tools for the Internal Mechanism to correct the deficiency and short-
comings of field officers were also irregular. During six test check, it was 
found that prisoners private cash report, under trials cash report, wages 
statement, ration report, canteen statements etc. were delayed for periods 
running from one month to 59 months so to say approximately for five 
years which may provide the scope for malafide practices, corruption and 
finally violation of Human Rights for prisoners. Even concerned jail officers 
were not able to give the explanations for the delay in the submission of 
such reports. As far as under trial prisoners are concerned, the report 
revealed as under:- 
 
“In Morbi Sub-Jail, under trial register - date of release of prisoners not 
recorded. Cash Book – surprise check of cash not done regularly. Clothing 
Register and Dead Stock Register – surprise certificate of verification not 
available.” 
 
“In Porbandar Special Prison, under trial register – dated initial of Medical 
Officer and Superintendent not recorded. Garden Register was not 
authenticated by Jailor and Superintendent during July – August 2000. 
Cash Book – surprise physical verification of cash not carried out during 
the review period despite huge cash balance on hand (Rs.0.73 lakh on 
31.3.2001, Rs.1.20 lakh on 31.3.2002 and Rs.4.93 lakh on 31.3.2004).” 
 
Further it was also reported that there was a heavy shortfall of inspection 
of jails by I.G.P. for which vide Para No.5.1.12- Inspection following 
remarks were passed :- 
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“According to the Para 739 of BJM, IGP was to inspect yards, barracks, 
cells and other enclosures in every Central, District, Special Prisons, etc. 
at least once in a year and as many sub-jails including Taluka Sub-Jails as 
possible every year to give every prisoner the opportunity of making any 
application or complaint and determine all matters relating to prison 
discipline and also to see that as far as possible, the inspection notes are 
being complied with that the work of the Jail Offices is proceeding on 
proper lines. However, it was seen in audit that during 1999-2000 to 2003-
04 out of 22 Jails only 5 to 6 Jails were inspected by the IGP annually and 
the percentage of shortfall in inspection ranged between 72 and 77. The 
IGP attributed (September 2004) the shortfall to heavy work load. SIGP 
also inspected a total of 35 jails during this period.” 
 
6 Inadequate, insufficient legal aid & delay in bail 
 
 Central Jail Ahmedabad is provided with in-house Free Legal Aid Centre 
within jail premises hence specifically on Saturdays and Sundays, Junior – 
Senior Advocates are visiting for inmates. Moreover, for female prisoners 
in their wards, special arrangement is also provided for free legal aid, but 
somehow it is found that effective, efficient and prompt legal aid services 
are not available to under trial prisoners even in Ahmedabad. Gujarat 
State Legal Services Authority is having head office in Ahmedabad, 
though it is observed that inmates are deprived off effective, speedy and 
efficient free legal aid for so many reasons. As far as Nadiad District Jail is 
concerned and Mehsana Sub-Jail is concerned, the prison officers are 
playing some active roll to provide such facilities to needy under trials 
which is popularly known as “Dharmada Vakil” (Lawyers working for 
Charity). Actually the personal zeal and enthusiasm and humanitarian 
approach of prison officers can be vital deciding factor for availability or 
non-availability of adequate free legal aid. Straight way any conclusive 
decision cannot be derived either way that free legal aid is either available 
or not available. Following instances of under trial prisoners are discussed 
to understand the issue in proper context, situation, activist approach of 
prison officers, deciding the fate of under trial prisoners.  
 
(1) A Jyotsnaben Govabhai Vaghri – illiterate, poor, downtrodden 
woman was arrested by Kheralu police u/s 110, 117 of Bombay 
Police Act, in which she was to be released on personal bond 
immediately because there is no provision of any other punishment 
except fine of Rs.100 only but unfortunately she was not been 
granted the personal bond or bail for 45 days by Judicial Magistrate 
First Class, Kheralu. She was not provided with free legal aid 
during this period during which she has interacted with different 
authorities such as J.M.F.C., Kheralu, she was kept with Kheralu 
Taluka Jail, Mehsana Sub-Jail and Ahmedabad Central jail at any 
point of time nothing was done by the concerned officers. 
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(2) Chandrabhansinh Vikramsinh Yadav / Sachin Tejbahadur Kshtriya, 
both are the cases of detention under section 122 C of Bombay 
Police Act. Actually it is a sort of preventive detention under which 
persons who are not able to give the their clear identity or intention 
of their movements in suspicious hours of night are arrested by the 
police and many times misuse of such detention is done in violation 
of Human Rights of accused. Many times police officers are given 
the duties of Combing Nights during which they have to investigate 
or interrogate about suspicious people and if required they have to 
arrest them. Generally it was observed during such nights to prove 
the efficiency or work done innocent people are also arrested and 
sent to the prisons. Many times during the festivals many 
suspected people are arrested under the pretext of maintaining law 
and order.  Further it is a great irony is that after the wrongful and 
unwanted arrest, unwanted detention continues because of non-
availability of effective, efficient free legal aid. 
 
(3) Rehanben Sattarbhai Shaikh is an under trial prisoners u/s 498 of 
Indian Penal Code. She was granted bail once but because of 
ignorance of law she remained absent twice on the dates of 
adjournments hence her bail was cancelled and she is still behind 
the bar again and because of that she is also suffering as well as 
her children, husband and family members are also facing the 
problems. This is the case of blind and rigid  technicalities of 
procedural laws which has become a causal factor for cancellation 
of bail and violation of Human Rights.  
 
(4) Virjibhai Mansinbhai Chaudhary, aged 25 years, employed as a 
primary school teacher was having an affair with a young girl of 
about 17 years 6 months old studying in 12th Standard of Science 
stream. There were several communications of love affair and 
about 33 letters have been written by the girl who was about to 
reach the age of majority. Because of eloping Mr.Chaudhary was 
subsequently arrested under section 363, 366 & 376. Here purely 
technical and procedural aspect is applied by the investigation 
officer and unnecessary section of 376 is applied. The popular 
judgment of Varad Rajan v. State of Madras, it was held that in 
such cases when a girl was due to the age of majority in coming 
months, then these sections of Indian Penal Code where not to be 
applied technically. In present case Mr. Chaudhary is under 
suspension, socially stigmatized and because of non-availability of 
bail he is behind the bar since ten months and there are all the 
chances that he may lose her love and future wife because during 
these prolonged actions she may be compelled to marry elsewhere. 
Thus it is absolute and gross violation of Human Rights of a literate 
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teacher because of the technical and procedural rigid 
implementation of law.  
 
(5) Udaji Karnaji & Limbad Khan both are the under trial prisoners at 
Mehsana Sub-Jail suffering from mental and psychological trauma 
and they have not been granted with the medical aid because of 
the procedural technicality that for such treatment order of the 
Court is a condition precedent. During the visit of Mehsana Sub-Jail 
it was observed that Jailor Mr. Bhuriya took personal interest and 
initiative contested the matter in the Court as if those inmates were 
his relatives got the successful orders from the Court and availed 
Psychiatrist treatment to both of them in mental hospital for about 
three months each and for subsequent follow up in treatment, it 
was found that  other colleague under trial prisoners named Bhikaji 
Daudbhai was entrusted the work of male nurse of providing the 
food and medicine regularly to Udaji Karnaji under the direct 
supervision of Jailor himself and it was found that Udaji Karnaji was 
reasonably healthy and able to do the conversation properly so in 
this case it was found that if prison staff want they can work as 
“Angles”  for such prisoners.  
 
(6) Sanjay Dhanpati Udiya aged 24 years was arrested by Railway 
Police on 08/10/2007 for the offence of robbery of Rs.500 on the 
basis of the complaint lodged by his neighbourer and was tortured 
very  brutally and was badly injured was hospitalized immediately 
after his production to the jail and he was guided to file a criminal 
complaint in the Court of Mr. Tailor, Joint District Judge, at 
Mehsana District Court under direct supervision of Jailor Mr. 
Bhuriya and he was provided regular medical aid also. This is a 
vibrant example of prison staff activism for protection and 
promotion of Human Rights.  
 
 Thus normally it is observed that because of rigid procedural laws, pre-
determined and biased outlook and behaviour of investigating agencies, 
narrow thinking and vision and undue pressure of society and media leads 
the Judiciary to take the views and judgments  which may please the 
public at large instead of objective and neutral approach depending upon 
the merits of individual case results into the violation of Human Rights for 
under trial prisoners.  
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7. Role of the National Human Right Commission or State 
Commission 
 
The defence of  Human Rights is,  in  essence, the defence 
of  human digni ty.  This is the h igh purpose that the 
Nat ional  Human Rights Commission must serve.  I t  is  a 
purpose that der ives not  only f rom the Statute of  the 
Commission but f rom the Const i tut ion i tself ,  for Art ic le 21 
of  the Const i tut ion,  as interpreted by the Supreme Court ,  
means that  a l l  who l ive in India has a r ight  to a l i fe  with  
human digni ty.  
 
 This majest ic and expansive vis ion of  the Const i tut ion is 
more easi ly accla imed than at ta ined.  And certa in ly the 
Commission,  whose duty i t  is  to str ive for the fu lf i l lment of  
that  vis ion,  cannot but  be acutely aware of  the great 
d istance that  must be t raversed to come near to i t .  
 
(J.S.VERMA) 
Chairperson 
Preface,  Annual Report  2000-2001,  
Nat ional  Human Rights Commission,  New Delhi  
 
 The protect ion of  Human Rights Act ,  1993 (Act  No.10 of 
1994) was enacted to provide for the Const i tut ion of  a 
Nat ional  Human Rights Commission, State Human Rights 
Commissions and Human Rights Courts for bet ter 
protect ion of  Human Rights and for matters connected 
therewith or incidental  thereto.  India was a party to the 
Internat ional  Covenant on Civi l  and Pol i t ica l  Rights and 
the Internat ional Covenant on Economic,  Socia l  and 
Cultura l  Rights adopted by the General  Assembly of  
United Nat ions on 16 t h  December,  1966. Of  course Indian 
Const i tut ion was under the process of  draf t ing dur ing 15 t h  
August ,  1947 to 26 t h  January,  1950 whereas Universal  
Declarat ion of  Human Rights was done on 10 t h  December, 
1948 hence the essence and gist   of  Universal  Declarat ion 
of  Human Rights are ref lect ing in Chapter I I I  of  the 
Const i tut ion as a fundamental  r ights,  moreover,  certa in 
issues and topics which were not  possib le to be covered 
as a fundamental  r ights have been included in Chapter IV 
as a Direct ive Princip les of  State Policy.  Meaning thereby 
Indian Const i tut ion has included the vi ta l  port ions of  
U.D.H.R. in Chapter I I I  & IV as a Fundamental  Rights and 
Direct ive Princip les of  State Pol icy to enable the c i t izen to 
l ive with a l l  Human Rights accepted on internat ional  level .   
 
 Though the Const i tut ional  provis ions for protect ion of  
Human Rights are adequate,  ample and self -suf f ic ient,  
even Const i tut ional  remedies in case of  vio lat ions of  
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Human Rights are a lso suf f ic ient  under Art ic le 32 
provid ing var ious types of  wri ts to the c i t izens of  Country,  
some specif ic  resul t -or iented, powerfu l ,  independent legal  
organ was required having three-t ier approach at Distr ict  
level ,  State Level  and Nat ional  level  and The Protect ion of  
Human Rights Act ,  1993 was enacted for provid ing 
Nat ional  Human Rights Commission, State Human Rights 
Commissions and Distr ict  level  Human Rights Courts.  I t  
was a growing concern in the Country as wel l  as in abroad 
about the issues re lat ing to Human Rights.  The changing 
scenario of  economical  development,  industr ia l  growth, 
socia l   and pol i t ica l  real i t ies,  new emerging t rends in a l l  
the spheres of  l i fe including modernisat ion,  advancement 
in areas of  cr ime, vio lence and heinous of fences against  
the marginal ised groups of  society including women, 
chi ldren,  e lder ly people and minori t ies.  I t  was an immense 
need of  judic iary system and administrat ion of  just ice as 
wel l  as pol ice and pr ison administrat ion to review the 
whole prevai l ing laws, systems and procedures.  W ith a 
view to br ing greater accountabi l i ty,  t ransparency,  
ef fect iveness in extensive and intensive manner in area of  
protect ion and promot ion of  Human Rights,  these forums 
were essent ia l  to deal  wi th the s i tuat ion.   
 
 Subsequent to the enactment of  The Protect ion of  Human 
Rights Act ,  the Nat ional  Human Rights Commission was 
const i tuted in accordance with the provis ions of  Sect ion 3 
of  the Act and appointments are made under Sect ion 4 of  
the Act .  Chapter I I I  of  the Act  h ighl ights about the 
funct ions and powers of  the Commission specif ica l ly 
Sect ion 13 is related to inquir ies and 14 is for the 
invest igat ion.  The jur isdict ion exercised by the Human 
Rights Commission in these matters is of  a specia l  nature 
not  covered by enactment or law and thus Acts sui 
generis1.  The funct ions of  Human Rights Commission are 
covering  (1) to conduct  inquires in case of  vio lat ion of  
Human Rights or negl igence in prevent ion of  such 
vio lat ion by publ ic servant can inquire on receiving the 
pet i t ion or suo moto  (2) to intervene any proceedings 
involving any al legat ion of  Human Rights pending before 
the Court  wi th the approval  of  the Court  (3) to vis i t  the 
pr isons for purpose of  assessing the condit ions and 
recommend the reformat ive act ions (4) to increase the 
Human Rights awareness in the society through 
publ icat ion,  media,  seminars etc.  (5) to encourage NGOs 
for the same. The Commission is have al l  the powers of  a 
Civ i l  Court  t ry ing a sui t  under the Code of  Civ i l  
Procedure,  1908 such as summoning and enforcing the 
                                                 
1  Paramjit Kaur v. State of Punjab, AIR 1999, SC 340 
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attendance of  wi tness,  examinat ion on oath,  d iscovery 
and product ion of  evidence, receiving evidences on 
af f idavi ts,  requis i t ing publ ic record.  The proceeding 
conducted before the Commission deemed to be a judicia l  
proceeding with in the meaning of  Sect ion 193 and 228 
and for the purpose of  Sect ion 196 of  I .P.C. and 
Commission shal l  be deemed to be a Civi l  Court  for a l l  the 
purposes of  Sect ion 195 and Chapter XXVI of  the Code of 
Criminal  Procedure,  1993. A complaint  to Human Rights 
Commission disclosing the sexual harassment against  the 
h igh inte l lectual  where the inquiry was conducted by a 
person was qui te low in rank.  The Commission directed to 
conduct  de novo  inquiry through the senior responsib le 
of f icer.2 Same way in case of  poor agr icul tur ists were 
deprived of  their agr icul tura l  hold ings s ince they were 
declared dead and fabr icated land revenue records were 
prepared by Government Off ic ia ls of  Revenue Department 
in col lusion with land Maf ias and they were deprived of  
their  source of  l ive l ihood. The Court  a lso d irected to two 
omicus wrie  to draw out  a statement of  case for 
presentat ion before N.H.R.C. 3  
 
For the present purposes of  studies in th is Chapter “Role 
of  the Nat ional Human Right  Commission or State 
Commission,  the study is focused in fo l lowing manner.   
 
1. Annual Reports by Nat ional  Human Rights Commission 
 
 For the purposes of  deta i led studies of  working of  
Nat ional  Human Rights Commission fo l lowing Annual 
Reports are studied specif ica l ly and categorical ly on the 
issues and aspects of  vio lat ion of  Human Rights in cases 
of  pre-t r ia l ,  under t r ia l  pr isoners, cases of  custodia l 
torture,  custodia l deaths,  vis i ts of  pr isons by N.H.R.C. 
of f ic ia ls,  their  reports and recommendat ions etc.  I t  is  
d ivided into four d i f ferent  phases as per the year of  
publ icat ion of  Annual Reports.  
 
1.1 Annual Report  2000-2001  
 
 This report  of  N.H.R.C. covers the per iod 1s t  Apr i l ,  2000 
to 31 s t  March,  2001which is the 8 t h  Report  of  the 
Commission under Sect ion 20 (1), the Commission is  
required to submit  an Annual Report  to the Centra l  
Government and to the State Government concerned and 
may at  any t ime submit the specia l  report  on any matter 
which,  in  i ts  opin ion,  is  of  urgency or importance that i t  
                                                 
2  M.P.Human Rights Commission through Registrar (Law) v. State of M.P., 2003 (1) AIC 847, M.P. 
3  Association of Dead People v. State of U.P., AIR 2000, ALL 154 
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should not  be defer t i l l  submission of  the Annual Report .  
The submission is required a longwith the memorandum of  
act ion taken or proposed to be taken on the 
recommendat ion of  Commission and reasons for non-
acceptance of  recommendat ions of  Commission i f  any.   
 
1.1.1 Custodia l  Death,  Rape & Torture (Part  I I I ,  Civi l  L ibert ies-
B) 
 
In accordance with the instruct ions issued by the 
Commission that  in  any instance of  custodia l  death (a) i t  
must be reported with in 24 hours of  occurrence (b) 
subsequent submission of  postmortem report ,  Magister ia l  
inquiry report  are essent ia l  (c) videography report on 
postmortem must be submit ted.  I t  is a lways observed that 
these reports are submit ted with f requent delay which 
causes the delay in awarding the inter im re l ief  when, 
pr ima facie there was reason to conclude the custodia l  
death that resul ted f rom custodia l  vio lence.  The 
Commission has noted with interest  ( I tem No.3.31) and 
sat isfact ion that  there has been decl ine in tota l  number of  
custodia l  deaths in year 2000-2001, the number have 
gone down to 1037 f rom 1093 in 1999-2000. The tota l 
number of  death in Pol ice Custody have shown a 
s igni f icant  decrease f rom 177 in 1999-2000 to 127 in 
2000-2001. The death in Judic ia l Custody too have 
decl ined f rom 916 in 1999-2000 to 910 in 2000-2001. As 
far as custodia l  deaths reported to the Commission were 
concerned, they showed a marginal  decl ine f rom 1,093 in 
1999-2000 to 1,039 in 2000-2001. Of these,  127 deaths 
occurred in pol ice custody and 910 in judic ia l  custody.  
Two deaths were a lso reported to have occurred in the 
custody of  the Army in Jammu & Kashmir.  Maharashtra 
cont inued to report  the h ighest  number of  deaths in pol ice 
custody.  Nineteen such cases were reported th is year, 
fo l lowed by 13 f rom Punjab and 11 each f rom Madhya 
Pradesh, Assam and Gujarat .  In 1998-99 and 1999-2000, 
custodia l  death cases in pol ice custody were 180 and 177 
respect ively.  Compared to the last two years there has 
therefore been a reduct ion in the number of  deaths in  
pol ice custody reported to the Commission.  During the 
per iod under review, the number of  such deaths indicated 
a decl ine in the States of  Andhra Pradesh, Kerala,  Tamil  
Nadu, Maharashtra,  Ut tar Pradesh, Bihar and West 
Bengal.  In the year 2000-01, the maximum cases of  
deaths in judic ia l  custody occurred in Bihar.  One hundred 
and th ir ty seven cases were recorded in the d if ferent  ja i ls  
in  the State,  fo l lowed by 121 in Uttar Pradesh and 104 in 
Maharashtra.  In tota l ,  however,  the number of  deaths in 
judic ia l  custody came down sl ight ly f rom 916 in 1999-2000 
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to  910 in 2000-01.  The guidel ines issued by the 
Commission requir ing regular medical  check-ups and 
heath care for pr isoners and per iodic report ing to the 
Commission,  thus appear to be having some ef fect .  In 
addi t ion,  the involvement of  many NGOs, in part icular 
Rotary Internat ional ,  has had a benef ic ia l  ef fect  on the 
health of  pr isoners.  Further,  the vigi lance of  the 
Commission has increased, not least  through the ef forts 
of  i ts  Specia l  Rapporteur,  who is the Chief  Coordinator of 
the Custodia l  Just ice Programme. Constant  monitor ing by 
h im and by members of  the Invest igat ion Div is ion,  has 
made evident the concerns of  the Commission to a l l  State 
Government and pr ison administrators.  I t  must be noted, 
in  th is connect ion, that not a l l  custodia l  deaths reported to 
the Commission are the resul t  of  custodia l  vio lence. 
According to the guidel ines issued by the Commission, 
every death including natural  deaths in custody,  are to be 
reported to the Commission with in 24 hours of  occurrence. 
The word 'custody' ,  in  sect ion 27 of  the Evidence Act , 
1872 does not  only mean formal custody.  An accused is in 
pol ice custody when he is under survei l lance of  the pol ice 
and cannot break away f rom the company of  the pol ice 
of f icer and get  away. The word 'custody'  has been 
interpreted in var ious decis ions of  the courts and, thus, 
depending upon the c ircumstances, 'custody'  might  wel l  
include the per iod of  survei l lance, interrogat ion before 
arrest  etc.,  i r respect ive of  whether formal ly author ised or 
not .   
 
Statement showing detai ls of  custodia l  deaths reported by the 
State Governments/UT. 
 
2000-2001 Sr.  
No. 
State 
Pol ice 
Custody 
Judic ia l  
Custody 
Total  
1 Andhra Pradesh 2 76 78 
2 Arunachal Pradesh 1 1 2 
3 Assam 11 11 22 
4 Bihar 2 137 139 
5 Goa 2 3 5 
6 Gujarat  11 27 38 
7 Haryana 4 20 24 
8 Himachal Pradesh 1 2 3 
9 Jammu & Kashmir 0 1 1 
10 Karnataka 5 41 46 
11 Kerala 1 26 27 
12 Madhya Pradesh 11 37 48 
13 Maharashtra 19 104 123 
14 Manipur 0 0 0 
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15 Meghalaya 1 0 1 
16 Mizoram 1 0 1 
17 Nagaland 0 0 0 
18 Orissa 2 55 57 
19 Punjab 13 48 61 
20 Rajasthan 3 38 41 
21 Sikkim 0 0 0 
22 Tamil  Nadu 4 24 28 
23 Tr ipura 2 0 2 
24 Uttar Pradesh 10 121 131 
25 West Bengal 9 38 47 
Union Terr i tor ies    
26 A.  & N. Is lands  0 2 2 
27 Chandigarh 1 2 3 
28 D. & N. Havel i  0 0 0 
29 Daman & Diu 0 0 0 
30 Delh i  9 28 37 
31 Lakshadweep 0 0 0 
32 Pondicherry 0 0 0 
33 Chhatt isgarh 1 29 30 
34 Jharkhand 1 33 34 
35 Uttaranchal 0 6 6 
 Total  127 910 1037 
  
1.1.2 Systemat ic Reforms, Pr isons 
 
Mental ly i l l  Persons in Pr isons 
 
The Commission has,  s ince September 1996, been urging 
the Governments of  a l l  States/UTs to respect the 
provis ions of  the Mental  Health Act ,  1987, which prohib i ts 
the lodging of  the non-cr iminal  persons,  who are mental ly 
i l l ,  in  pr isons.  These instruct ions were re i terated by the 
Chairperson of  the Commission in letters addressed to the 
Chief  Ministers/  Administrators of  al l  States/UTs on 7th 
February,  2000. Further,  the Custodia l  Just ice Cel l  of  the 
Commission has been engaged in an ef fort  to gather 
precise informat ion on the number and condit ion of  
mental ly i l l  persons in ja i ls  a l l  over  India.  The Commission 
has been shocked to f ind that ,  in  c lear vio lat ion of  the 
provis ions of  the Mental  Health Act,  mental ly i l l  pat ients 
were st i l l  being lodged in pr isons in Assam, Jammu & 
Kashmir,  Karnataka,  Manipur,  Orissa,  Rajasthan, Sikkim, 
Tamil  Nadu, West Bengal and Delh i .  The si tuat ion was the 
worst  in  West Bengal,  where 112 mental ly i l l  persons,  who 
were not  cr iminals,  were incarcerated in Al ipore Specia l  
Jai l .  The Commission directed that they be t ransferred to 
an appropriate hospi ta l  for the mental ly i l l .  Tamil  Nadu 
and Manipur have compl ied with the d irect ions of  the 
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Commission and t ransferred non-cr iminal  persons,  who 
were mental ly i l l ,  f rom pr isons to appropriate hospi ta ls. 
 
Medical  Examinat ion of  Pr isoners on Admission to Jai l  
 
Alarmed by the large number of  deaths in pr isons 
at t r ibuted to tuberculosis and other contagious d iseases, 
the Commission has considered i t  essent ia l  to remind 
State/UT Governments that  they have a mandatory 
obl igat ion to ensure that  every pr isoner is medical ly 
examined on admission and that those suf fer ing f rom any 
disease are provided proper t reatment. The Commission 
has,  further,  in t roduced a system of  obta in ing reports f rom 
the Inspectors General  of  Pr isons every s ix months wi th a 
view to ensuring that  the Commission's instruct ions are 
being compl ied with.  
  
Stat ist ics on Prisons 
 
Given the ser ious over-crowding in certa in pr isons in the 
country,  the Custodia l  Just ice Cel l  (CJC) of  the 
Commission has started col lect ing stat ist ics f rom al l  
States/UTs regarding the pr ison populat ion as of  30 June 
and 31 December of  each year.  The reports received f rom 
the States/UTs for the per iod ending 30 June 2000 were 
analysed and submit ted to the Commission.  Overcrowding 
was not iced in pr isons in the States of  Andhra Pradesh, 
Bihar,  Goa, Gujarat ,  Haryana, Karnataka,  Madhya 
Pradesh, Orissa,  Punjab,  Sikkim, Utarr  Pradesh, Delh i  and 
Andaman & Nicobar Is lands.  The worst  s i tuat ion was in 
Delh i ,  where over-crowding was 221% higher than the 
number for which the faci l i t ies were bui l t .  The Secretary 
General  of  the Commission has wri t ten to the Chief  
Secretar ies of  these States on 5 February 2001 
request ing them to take remedial measures to reduce 
congest ion in the pr isons of  their  respect ive States. 
Repl ies received thus far indicate that  certa in States have 
begun to take steps to reduce over-crowding in pr isons, 
in ter-a l ia,  by expedit ing t r ia ls or by ensuring that  those 
under t r ia ls who are e l igib le for the grant  of  bai l  can be 
re leased in th is manner.  
 
NHRC Nominees for Pr ison Vis i tors in Maharashtra 
 
The Commission had in October 1997 appointed 33 
nominees as Prison Vis i tors in Maharashtra on a request 
f rom Government of  Maharashtra based on the d irect ion of  
Mumbai High Court  in  wr i t  pet i t ion No.3899/96,  Mukta 
Ram-Sita Ram Shinde vs.  the State of  Maharashtra.  The 
Commission has observed, however,  that  only 12 of  them 
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have actual ly been vis i t ing pr isons and sending reports to 
the Home Department,  Maharashtra and the Commission. 
The vis i ts of  the nominees to the pr isons have proved 
useful in  improving condit ions in the ja i ls  that they have 
inspected.  The Commission therefore urges those 
nominees who have not  been vis i t ing pr isons regular ly to  
do so,  for only then the purpose of  their  nominat ion be 
fu lf i l led.  
 
Seminar on Prison Reforms 
 
The Custodia l  Just ice Cel l  of  the Commission, in  
col laborat ion with the Nat ional  Inst i tute of  Criminology 
and Forensic Sciences (NICFS),  New Delhi  organised a 
one-day Seminar on Prison Reforms on 14 September 
2000 at Vigyan Bhawan, New Delhi .  The seminar was 
at tended by e ight  Directors General  of  Pr isons/ Inspectors 
General of  Pr isons and seven Distr ict  and Sessions 
Judges f rom the States of  Bihar,  Delhi ,  Haryana, Himachal 
Pradesh, Maharashtra,  Punjab,  Rajasthan, Uttar Pradesh 
and West Bengal.  The seminar was inaugurated by the 
Chairperson, NHRC, and the resource persons included 
Dr.  Kiran Bedi,  Joint  Commissioner of  Pol ice,  Delh i ,  Dr.  
Hira Singh, Former Director,  Nat ional  Inst i tute of  Socia l 
Defence (NISD) and Dr.  Mrs.  Rani Shankar Das, 
Secretary,  Penal Reforms & Just ice Associat ion (PRAJA). 
The issues discussed in the seminar included the 
problems of  under t r ia ls,  UN Guidel ines and Standard 
Minimum Rules for the Treatment of  Pr isoners, 
recommendat ions of  the a l l  India Commit tee on Jai l  
Reforms and a Draf t  Pr ison Bi l l ,  d i rect ives/guidel ines of  
the Supreme Court  regarding condit ions in ja i ls ,  and the 
in i t ia t ives of  the NHRC to improve ja i l  condit ions.  
 
Orientat ion Course for Pr isons Off ic ials of  Gujarat  
 
An or ientat ion course for Jai l  Superintendents of  Gujarat 
was held at  Ahmedabad on 16-17 October 2000, which 
was at tended by the Superintendents of  a l l  the 22 ja i ls  in  
Gujarat .  In addi t ion to del iberat ing on the problems of  
pr isoners,  the working and l iving condit ions of  the pr ison 
staf f  were a lso d iscussed. The Minister for Jai ls,  Gujarat 
took a keen interest  in  the programme and engaged in a 
very f rank and useful  in teract ion with the part ic ipants. He 
assured them that  h is Government would in i t ia te act ion 
prompt ly on the problems highl ighted in the interact ion. 
 
New Prison Bi l l  
 
The Commission is pursuing i ts recommendat ion,  made to 
the var ious States/UTs, to draf t  a new Pr ison Bi l l  and Jai l  
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Manual and to br ing these in l ine with contemporary 
th inking on the subject .  The Commission has noted with 
sat isfact ion that  the Government of  Jammu & Kashmir has 
revised i ts ja i l  manual,  incorporat ing most of  the 
provis ions of  the Draf t  Indian Prison Bi l l  1996, which the 
Commission had prepared and circulated to States/UTs for 
considerat ion.  The Commission has, in  addi t ion,  received 
a Draf t  Bi l l  prepared by the Government of  Rajasthan for 
i ts  comments. I t  urges the remaining States/UTs to take 
appropriate act ion in th is regard and to inform the 
Commission of  the steps they are taking.  
 
1.1.3 Vis i t  to Jai ls  
 
One of  the funct ions of  the Commission,  spel t  out  in 
Sect ion 12(C) of  the Protect ion of  Human Rights Act  1993, 
is " to vis i t  ja i ls  and other custodia l  inst i tut ions and study 
the l iving condit ions of  the inmates and make sui table 
recommendat ions".  The Commission has cont inued to 
fu lf i l l  th is funct ion,  i ts  Chairperson, Members and Senior 
Off icers vis i t ing such inst i tut ions as required.  
 
Vis i t  to T ihar Centra l  Jai l ,  Delh i  
 
The Chairperson, Shri  Just ice J.S.Verma alongwith Shri  
Sudarshan Agarwal,  Member and Shri  Chaman Lal ,  
Specia l  Rapporteur of  the Commission paid a three-hour 
vis i t  to T ihar Centra l  Jai l ,  New Delhi  on 29 August ,  2000. 
He obtained a f i rst  hand impression of  the prevai l ing 
condit ions,  in teracted with the pr isoners and heard their  
complaints.  He also vis i ted the NGO run drug de-addit ion 
centre,  the computer cel l ,  the ja i l  hospi ta l  and other parts 
of  the ja i l  premises.   
 
Based on the report  of  the vis i t ,  the Commission 
forwarded the fo l lowing observat ions /  recommendat ions  
to  the  ja i l   author i t ies  as  wel l  as  to  the  Government  
of   the  Nat ional  Capita l  Terr i tory of  Delh i  (NCTD).  
 
Over-crowding:  I t  was observed that  under t r ia ls 
const i tute 84.4% of  the tota l  populat ion of  the ja i l .  
Construct ion was in progress of  three addit ional  pr isons in 
the T ihar complex and a Distr ict  Jai l  at  Rohin i ,  in  North 
Delh i .  The Delhi  Administrat ion has proposed the 
construct ion of  n ine addit ional  pr isons and an Open Jai l  
as measures necessary to f inding a permanent solut ion to 
the problem of  overcrowding.  The Commission 
recommended to the Government of  the NCT of  Delh i  that 
staf f  sanct ioned for the new ja i ls  under construct ion be 
recrui ted and properly t ra ined wel l  before these ja i ls  are 
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commissioned so as to avoid any delay in shi f t ing the 
inmates to the new premises.  
 
Organisat ional  Problems: A cadre review of  the staf f  of  
the Centra l  Jai l ,  T ihar should be undertaken by the 
Government of  NCT of  Delh i  in order to provide adequate 
promot ional  avenues to the permanent staf f  posted 
therein,  to prevent stagnat ion and to keep their  morale 
h igh.  
 
Vocat ional  Training:  The Commission noted with 
sat isfact ion the scope and diversi ty of  the vocat ional 
t ra in ing being imparted to the inmates and the 
professional  manner in which the ja i l  industr ies are being 
run.  However,  the Commission was of  the view that  the 
actual  number of  convicts (14%) associated with these 
act ivi t ies was very low. The hope was expressed that  the 
commitment made by the ADG (Prisons) to the ef fect  that 
the number of  persons engaged in these t rades would be 
ra ised f rom 250 to 700 with in the current  year would be 
fu lf i l led.  The Commission also recommended the l inking of 
the Jai l  Factory Wages to the Minimum Wage rates in 
force in the NCT of  Delh i .  
 
Payment of  Wages for Al l  Types of  Labour:  I t  was 
observed that the convicts employed on pr ison dut ies 
such as gardening,  c leaning of  to i le ts,  maintenance of  
campus and of f ice work were not  being paid any wages,  
a l though wages for physical  work were admissib le for 
cooking and factory jobs.  I t  was recommended that 
inmates assist ing the ja i l  administrat ion in the other work 
should a lso be paid nominal  wages in accordance with the 
current  rates.  
 
Parole :  The report  observed that  the powers of  grant ing 
parole to the convicts in emergencies resul t ing f rom death 
or ser ious i l lness in the fami ly are h ighly centra l ised.  The 
Commission recommended that these powers be 
delegated to the DIC/IG (Prison) and even the 
Superintendent of  the Jai l  in  cases of  emergency,  as is 
the pract ice in most of  the other ja i ls .  
 
Management of  Drug Addicts:  Under the Narcot ic Drugs 
and Psychotropic Substances (NDPS) Act ,  t reatment is 
given only to those who are convicted.  However,  the 
number of  addicts who are under tr ia ls is greater than 
those who are convicts.  The faci l i t ies for t reatment 
developed under the provis ions of  the Act should be 
extended for t reatment to a l l  who need i t .  Sui table NGOs 
should be ident if ied and requested to adopt af fected 
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prisoners whi le they are st i l l  in  the ja i l ,  so that the 
t reatment of  the pr isoners can cont inue even af ter they 
are re leased and they can be properly rehabi l i ta ted.  The 
Government of  the NCT has been requested to draw up an 
appropriate programme in th is regard.  
 
Board of  Vis i tors :  The Board of  Vis i tors const i tuted under 
Rule 12 of  the Delh i  Pr ison (Vis i tors) Rules,  1988, is an 
important  inst i tut ional  arrangement involving c ivi l  society 
in keeping a watch on the ja i l  administrat ion. I t  comprises 
both of f ic ia l and non-of f ic ia l  members.  No of f ic ia l  vis i tor 
has been appointed af ter 30 September 1996, nor has the 
Board of  Vis i tors v is i ted the ja i l .  The Commission 
recommended immediate const i tut ion of  the Board of  
Vis i tors and enforcement of  th is statutory provis ion.  
 
Undertra i ls  :  A number of  under t r ia ls were languishing in 
the ja i l  for unduly long per iods,  a l though they had been 
granted bai l ,  as they were unable to furn ish the surety as 
prescr ibed by the Court .  I t  was recommended by the 
Commission that a l l  cases of  undertra i ls  should be 
examined individual ly by the ja i l  administrat ion in the l ight  
of  the d irect ions issued by the Supreme Court  in the 
'Common Cause'  case in order to ident ify those who are 
ent i t led to be re leased on personal bond and the 
concerned courts should be moved accordingly.  I t  was 
added that  the observat ions recorded on the court  lock-
ups may be forwarded to the Registrar of  the Delh i  High 
Court  wi th the request  that  they may be brought to the 
not ice of  the Chief  Just ice for appropriate act ion.  
 
Women Prisoners :  I t  was decided that  the State 
Commission for Women may be requested to vis i t  the ja i l  
and hear the gr ievances of  women inmates individual ly 
and take appropriate act ion to redress their  gr ievances.  
 
Repair  and Maintenance of  Bui ld ings :  Regarding the 
suggest ion for a l lo tment of  10% of  the tota l  budget to the 
Prison Administrat ion for undertaking minor repairs,  i t  was 
decided that  the ja i l  administrat ion may direct ly take up 
the matter wi th the Government of  NCT of  Delh i  for i ts  
considerat ion.  
 
Over-detent ion of  Pr isoners :  The Commission was 
distressed to learn of  the over-detent ion of  pr isoners 
a l legedly because of  del iberate d iscrepancies in the 
re lease warrants issued by the Courts.  The Commission 
was informed that the matter had been taken up formal ly 
by the ja i l  administrat ion with the Sessions Judge. The 
commission was of  the view that  the unscrupulous 
 335 
personnel of  the ja i l  administrat ion and of  the Courts who 
were involved in such mal-pract ices should be ident if ied 
and dealt  wi th sui tably.  The Commission desired that the 
matter be brought to the not ice of  the Registrar of  the 
Delh i  High Court  wi th the request  that  i t  be brought before 
the Chief  Just ice.  
 
1.1.4 Human Rights Educat ion for Pol ice Personnel 
 
During the per iod under review, two t ra in ing projects were 
in i t ia ted jo int ly wi th the Bri t ish Counci l ,  on 'Human Rights 
Invest igat ion and Interviewing Ski l ls '  and ' Improving 
Custodia l  Management ' ,  to t ra in pol ice of f icers and 
Human Rights invest igators in the States.  Under the f i rst 
pro ject ,  two regional t ra in ing programmes were 
conducted,  one at  Chandigardh and the other at 
Hyderabad, in March 201. The second project ,  on 
' Improving Custodia l  Management ' ,  sought to increase the 
awareness of  pol ice of f icers in the States of  Bihar, 
Haryana, Himachal Pradesh, Gujarat and Uttar Pradesh in 
respect  of  the best  pract ices and procedure on Custodia l 
Management.  Accordingly,  two pol ice of f icers were 
nominated f rom each of  the ident if ied States and sent on 
mission to the United Kingdom for a ten day intensive 
t ra in ing programme. I t  is  proposed that  a l l  the t ra ined 
of f icers wi l l  now act  as Master Trainers and impart 
t ra in ing to other pol ice of f icers in their  respect ive States.  
 
Summary of  Annual Report  2000-2001  
 
This report  of  N.H.R.C. covers the per iod 1s t  Apr i l ,  2000 
to 31 s t  March,  2001which is the 8 t h  Report  of  the 
Commission.  
 
In the Annual Report of  2000-2001, N.H.R.C. issued 
several  instruct ions regarding any instance of  custodia l 
death that are (a) i t  must  be reported with in 24 hours of  
occurrence (b) subsequent submission of  postmortem 
report ,  Magister ia l  inquiry report  are essent ia l  (c)  
videography report  on postmortem must be submit ted.  
 
The Commission has noted decl ine in tota l  number of  
custodia l  deaths in year 2000-2001, the number have 
gone down to 1037 f rom 1093 in 1999-2000. The tota l 
number of  death in Pol ice Custody have shown a 
s igni f icant  decrease f rom 177 in 1999-2000 to 127. 
 
In 2000-2001, the death in Judic ia l  Custody too have 
decl ined f rom 916 in 1999-2000 to 910 in 2000-2001. As 
far as custodia l  deaths reported to the Commission were 
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concerned, they showed a marginal  decl ine f rom 1,093 in 
1999-2000 to 1,039 in 2000-2001. 
 
In addi t ion,  the involvement of  many NGOs, in part icular 
Rotary Internat ional ,  has had a benef ic ia l  ef fect  on the 
health of  pr isoners.  Further,  the vigi lance of  the 
Commission has increased, not least  through the ef forts 
of  i ts  Specia l  Rapporteur,  who is the Chief  Coordinator of 
the Custodia l  Just ice Programme. Constant  monitor ing by 
h im and by members of  the Invest igat ion Divis ion has 
made evident the concerns of  the Commission to a l l  State 
Government and pr ison administrators.  
 
Systemat ic Reforms in Pr isons were done by N.H.R.C. 
dur ing previous years that  were reported in year 2001-
2002. Signi f icant  improvement were done in the fo l lowing 
areas specia l ly for (1) Mental ly i l l  Persons in Pr isons (2) 
Medical  Examinat ion of  Pr isoners on Admission to Jai l  (3) 
Seminar on Prison Reforms a one-day Seminar was 
organized on Prison Reforms on 14 September 2000 at 
Vigyan Bhawan, New Delhi .  
 
The issues discussed in the seminar included the 
problems of  under t r ia ls,  UN Guidel ines and Standard 
Minimum Rules for the Treatment of  Pr isoners, 
recommendat ions of  the a l l  India Commit tee on Jai l  
Reforms and a Draf t  Pr ison Bi l l ,  d i rect ives/guidel ines of  
the Supreme Court  regarding condit ions in ja i ls ,  and the 
in i t ia t ives of  the NHRC to improve ja i l  condit ions.  (4) 
Orientat ion Course for Pr isons Off ic ia ls of  Gujarat .  An 
or ientat ion course for Jai l  Superintendents of  Gujarat  was 
held at  Ahmedabad on 16-17 October 2000. The issues 
discussed in the course, included the problems of  
pr isoners,  the working and l iving condit ions of  the pr ison 
staf f  and (5) New Prison Bi l l .  The Commission is pursuing 
i ts recommendat ion to draf t  a new Prison Bi l l  and Jai l  
Manual.  
 
As per the Sect ion 12(C) of  the Protect ion of  Human 
Rights Act  1993. The funct ion of  N.H.R.C. is " to vis i t  ja i ls  
and other custodia l  inst i tut ions and study the l iv ing 
condit ions of  the inmates and make sui table 
recommendat ions".  The Commission has cont inued to 
fu lf i l l  th is funct ion,  i ts  Chairperson, Members and Senior 
Off icers vis i t ing such inst i tut ions,  l ike T ihar Centra l  Jai l ,  
Delh i  based on the vis i t  N.H.R.C. f inds several  problems 
l ike (1) overcrowding (2) organisat ional  problems (3) need 
for vocat ional  t ra in ing (4) urgent need for payment of  
wages for a l l  types of  labour and issues re lated to parole, 
of  management of  drug addicts, regarding board of  
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vis i tors and problems specia l ly re lated to under t r ia l  
pr isoners.  
 
A number of  under t r ia ls were languishing in the ja i l  for 
unduly long per iods,  a l though they had been granted bai l ,  
as they were unable to furn ish the surety as prescr ibed by 
the Court .  I t  was recommended by the Commission that a l l  
cases of  undertrai ls  should be examined individual ly by 
the ja i l  administrat ion in the l ight  of  the d irect ions issued 
by the Supreme Court  in  the 'Common Cause' case in 
order to ident ify those who are ent i t led to be re leased on 
personal bond and the concerned courts should be moved 
accordingly a lso issues and problems of  women pr isoners,  
to repair  and maintenance of  bui ld ings and over detent ion 
of  pr isoners and more s ignif icantly on Human Rights 
educat ion for pol ice personnel and jai l  s taf f  for “ Improving 
Custodia l  Management”.    
 
1.2 Annual Report  2001-2002 (In two parts) 
 
1.2.1 Custodia l  Death,  Rape & Torture  
 
In the year 2001-2002, the f igures reported to the 
Commission were 165 deaths in pol ice custody and 1,140 
deaths in judic ia l  custody making a tota l  1,305, as against 
a tota l  of  1,037 such deaths in 2000-2001, of  which 127 
occurred in pol ice custody and 910 in judic ia l  custody.  
The Commission is d isturbed by th is increase in the 
number of  deaths both in pol ice and in judic ia l  custody in 
2001-2002. Whi le the number of  deaths in judic ia l  custody 
has to be viewed in the context  of  the tota l  number of  
pr ison inmates dur ing a given per iod,  the f igures 
nevertheless re inforce the view of  the Commission that 
there is need for better custodia l  management and a 
deeper or ientat ion of  pol ice personnel in  matters re lat ing 
to Human Rights.  The Commission is a lso of  the view that 
the Human Rights Cel ls establ ished by the State 
Governments need to p lay a more pro-act ive ro le in 
improving condit ions in the pr isons,  including the 
provis ion of  heal th and re lated faci l i t ies.  I t  accordingly 
urges al l  State Governments to give greater at tent ion to 
these matters.  As regards the deaths that  occurred in 
pol ice custody in the course of  the year 2001-2002, the 
reports indicated that  there was a decl ine in the number 
of  such cases in the States of  Gujarat ,  Madhya Pradesh, 
Punjab and Delh i .  However,  over the same period there 
was an increase in such deaths in the States of  Andhra 
Pradesh, Maharashtra,  Tamil  Nadu and West Bengal.   
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Statement showing detai ls of  custodia l  deaths reported by the 
State Governments/UT. 
 
2001-2002 Sr.  
No. 
State 
Pol ice 
Custody 
Judic ia l  
Custody 
Total  
1 Andhra Pradesh 16 81 97 
2 Arunachal Pradesh 2 0 2 
3 Assam 10 20 30 
4 Bihar 2 144 146 
5 Goa 0 5 5 
6 Gujarat  8 44 32 
7 Haryana 5 34 39 
8 Himachal Pradesh 1 1 2 
9 Jammu & Kashmir 0 0 0 
10 Karnataka 9 41 50 
11 Kerala 4 33 37 
12 Madhya Pradesh 7 38 45 
13 Maharashtra 27 125 152 
14 Manipur 0 0 0 
15 Meghalaya 3 2 5 
16 Mizoram 0 0 0 
17 Nagaland 0 0 0 
18 Orissa 7 49 56 
19 Punjab 7 70 77 
20 Rajasthan 5 49 54 
21 Sikkim 0 0 0 
22 Tamil  Nadu 7 48 55 
23 Tr ipura 1 0 1 
24 Uttar Pradesh 11 183 194 
25 West Bengal 17 54 71 
Union Terr i tor ies 
 
   
26 Andaman & Nicober 
Is lands  
0 0 0 
27 Chandigarh 0 1 1 
28 Dadra & Nagar 
Havel i  
0 0 0 
29 Daman & Diu 0 0 0 
30 Delh i  5 27 32 
31 Lakshadweep 0 0 0 
32 Pondicherry 0 0 0 
33 Chhatt isgarh 4 28 32 
34 Jharkhand 4 55 59 
35 Uttaranchal 3 8 11 
 Total  165 1140 1305 
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1.2.2 Prison Populat ion 
 
The Commission cont inued to analyse data re lat ing to the 
pr ison populat ion in var ious States/UTs, stat ist ics being 
obtained as of  30 June and 31 December of  each year.  An 
analysis of  the prison populat ion as of  30 June 2001 in 
respect  of  a l l  the States/UTs except Sikkim and UT 
Chandigarh,  was considered by the Commission.  I t  
indicated that  there were a tota l  of  3,19,065 pr isoners in 
the ja i ls  of  the States/UTs as of  30 June 2001 against  the 
author ised capaci ty of  2,19,880, i .e.,  an overal l  crowding 
of  approximately 31.2 per cent . Overcrowding in ja i ls  was 
being experienced in 10 States,  namely,  Andhra Pradesh, 
Bihar,  Chhatt isgarh,  Goa, Gujarat ,  Haryana, Jharkhand, 
Madhya Pradesh, Mizoram, Orissa,  Ut tar Pradesh, the 
UTs of  Andaman and Nicobar Is lands and Delh i .  Jharkhan 
had the most over-crowded ja i ls  in  the country (260%),  
fo l lowed by Delh i  (192%),  Haryana (165%) and 
Chhatt isgarh (150%).  Jai ls in  nine States, namely,  
Himachal Pradesh, Jammu & Kashmir,  Kerala,  Manipur, 
Nagaland, Rajasthan, Tamil  Nadu, Uttaranchal,  West 
Bengal and Union Terr i tor ies of  Daman and Diu and 
Pondicherry had underut i l ised capaci ty.  Undertra i ls  
const i tuted 74.18 per cent  of  the tota l  ja i ls  populat ion in 
the country.  In as many as e ight  States and three UTs 
more than 80 per cent  of  the ja i ls  populat ion comprised 
under t r ia ls.  The Commission has noted with sat isfact ion 
that  the percentage of  undertra i ls  in  pr isons is less than 
60 per cent  in Chatt isgarh (53%),  Himachal Pradesh 
(58%),  Madhya Pradesh (57%),  Tamil  nadu (31%),  West 
Bengal (59%),  Andaman and Nicobar Is lands (38%) and 
Pondicherry (53%).  Women account for 3.12 per cent of  
the tota l  ja i l  populat ion in the country.  Mizoram has the 
h ighest  percentage of  women in ja i l  (11.02%) fo l lowed by 
Chatt isgarh (5.69%),  Manipur (5.63%),  Daman and Diu 
(5.55%),  Delh i  (4.45%),  Maharashtra (4.29%) and Punjab 
(4.28%).  Tr ipura has the lowest percentage of  women in 
ja i ls  (1.46%) fo l lowed by Meghalaya (1.53%),  Uttaranchal 
(2.03%) and Rajasthan (2.07%).  
 
1.2.3 Sensi t isat ion of  Jai l  Staf f  
 
Sensi t isat ion of  ja i l  superintendents and ja i lors in respect 
of  the Human Rights of  pr isoners was an important 
act ivi ty undertaken by the Commission in the d ischarge of  
i ts  responsib i l i t ies under sect ion 12 (c) of  the Protect ion 
of  Human Rights Act ,  1993. One day workshops were held 
in Lucknow (12 May 2001), Agra (23 June 2001), 
Dehradun (12 July 201),  Bhubaneswar (9 November 2001) 
and Varanasi  (24 March,  2002). A tota l  of  137 ja i l  
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off ic ia ls,  including two Inspectors General  of  Pr isons, 
seven Deputy Inspectors General of  Pr isons and 94 
Senior Superintendents/Superintendents of  Jai ls at tended 
these workshops. The workshops were conducted by the 
Chief  Coordinator of  the Custodia l  Just ice Cel l  wi th the 
assistance of  the Specia l  Representat ives of  the 
Commission for Ut tar Pradesh and Orissa.  In addi t ion to 
informing on matters re lat ing to the Human Rights of  
pr isoners,  the workshops specif ica l ly apprised them of  
important  judgements of  the Supreme Court ,  on subjects 
re levant to the r ights of  pr isoners and condit ions in ja i ls .  
The workshops also devoted t ime to issues concerning ja i l  
reform, including matters ar is ing f rom the UN Standard 
Minimum Rules for the Treatment of  Pr isoners, the 
recommendat ions of  the Mul la Commit tee Report  on ja i l  
reforms and measures in i t ia ted by the Commission to 
improve condit ions in ja i ls .  The workshops in Lucknow, 
Dehradun and Bhubaneswar were inaugurated by the 
Chairperson of  the Commission.  Just ice Smt.  Sujata V. 
Manohar,  Member, inaugurated the workshop in Varanasi .  
 
1.2.4 Pol ice excesses and custodia l  death  
 
A. Death of  Sanjay Si taram Mhasker due to custodia l 
vio lence,  Maharashtra (Case No. 210/13/98-99, 
ACD).  One Sanjay Si taram Mhasker was picked up 
by the pol ice on 8 Apri l  1998 and locked-up in a 
pol ice stat ion.  I t  was al leged that  he d ied af ter being 
merci lessly beaten by the pol ice and, thereaf ter,  a 
conspiracy was hatched to show that he had hanged 
himself .  The Commission af ter due considerat ion of  
the said report ,  issued a show-cause not ice to the 
Government of  Maharashtra asking as to why a sum 
of  Rs.3 lakhs be not  awarded to the next-of -k in of  
the deceased and also cal led for the act ion taken by 
the State Government on the report  of  the SDM 
Thane.  
  
B. Custodia l  death of  Mahomad Irshad Khan (Case 
No.2387/30/2000-2001 CD) A complaint  was also 
received f rom Shri  Acchan Khan, father of  the 
deceased, a l leging that  h is son had died as a result  
of  bruta l  beat ing by the pol ice.  Shri  Acchan Khan 
added that  the fami ly of  the vict im had not  been 
informed of  the c ircumstances of  the death.  A further 
report ,  dated 9 Apri l  2001 f rom the Deputy 
Secretary,  Home Department,  Government of  
Nat ional  Capita l  Terr i tory of  Delh i,  stated that  a 
charge-sheet had been f i led against the del inquent 
pol ice of f ic ia ls u/s 302/34 IPC. The Government of 
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Nat ional  Capita l Terr i tory of  Delh i,  in  response, 
stated that  Rs.3 lakhs had been sanct ioned towards 
the payment of  compensat ion to the next-of -k in of  
the deceased. I t  was later conf i rmed that  the amount 
was paid to the wife of  the deceased on 30 May, 
2001. 
 
C.  Custodia l  death of  Ram Kishore-complaint  by Uttar 
Pradesh Parjapati  Samaj Vikas Parishad (Case 
No.483-LD/93-94). A dr iver employed by M/s 
Goodwi l l  Enterpr ises,  Mohan Nagar,  Ghaziabad had 
been ki l led whi le in pol ice custody.  The State 
Government was also asked to int imate the act ion 
taken against  the remaining del inquent publ ic 
servants.  As no reply was received f rom the 
Government of  Ut tar Pradesh with in the t ime 
st ipulated,  the Commission proceeded to order the 
payment of  compensat ion in the amount of  Rs.3 
lakhs as immediate inter im re l ief  to the next-of -k in of  
the deceased. 
 
D.  Death of  Lal lan due to negl igence in provid ing 
medical  t reatment :  Ut tar Pradesh (Case 
No.28302/24/1999-2000) The Commission was 
informed of  the custodia l  death of  one Lal lan on 27 
March 2000 by the d istr ic t  author i t ies of  Pratapgarh, 
Ut tar Pradesh. The Commission directed that  the 
Government of  Ut tar Pradesh pay Rs.1 lakh as 
immediate inter im re l ief  to the next-of -k in of  the 
deceased and in i t ia te departmental act ion against 
the Senior Medical  Off icer (SMO) Pratapgarh and 
other del inquent pol ice of f ic ia ls.  
  
1.2.5 Death by negl igence in Judic ia l  Custody 
 
Reference f rom Human Rights Court ,  Kanpur Nagar, in  
respect  of  death of  Jasveer Singh in judic ia l  custody due 
to negl igence in provid ing t imely medical  a id :  Ut tar 
Pradesh (Case No.5190/24/1999-2000-CD).  The 
Commission received a reference f rom the Human Rights 
Court ,  Kanpur nagar,  re lat ing to the death in judic ia l  
custody of  one Jasveer Singh. The Court  had come to the 
conclusion that  the deceased had been denied proper and 
t imely medical  attent ion whi le in custody,  on account of  
which he had died of  acute intest inal  obstruct ion.  The 
Court  further held that  the death in custody of  the said 
undertra i l  was the resul t  of  gross negl igence and 
carelessness on the part  of  the publ ic servant in whose 
custody the deceased was at  that t ime. An amount of 
Rs.2,70,000 was determined by the Court  as an 
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appropriate compensat ion to be paid to the dependents. 
Since no specif ic  power is  given under the Act  to such a 
Court  to award compensat ion to the v ict im in addit ion to 
or apart  f rom any provis ions under the Criminal  Procedure 
Code, or award punishment to the gui l ty under the IPC or 
any other re levant law, the Human Rights Court  referred 
the issue of  compensat ion to the NHRC. The Commission 
considered the facts and circumstances of  the case 
together with the f indings reached by the learned Judge of  
the Human Rights Court ,  Kanpur Nagar and, in i ts  order 
dated 20 September 2001, held that a strong pr ima facie 
case had been made out  to just i fy the grant  of  immediate 
inter im re l ief  u/s 18 (3) of  the Act ,  the Commission 
accordingly recommended to the State of  Ut tar Pradesh 
that  i t  make a payment of  Rs.2,70,000 as immediate re l ief  
to the next-of -k in of  the deceased. The Commission also 
recommended the in i t ia t ion of  proceedings to ident ify the 
del inquent publ ic servants and to take discip l inary act ion 
against  them in addit ion to their  prosecut ion.   
 
Death of  Dhirender Singh in Jai l  :  Ut tar Pradesh (Case 
No.21808/24/99-2000/CD) The Commission,  on receiving 
int imat ion of  the custodia l  death of  a pr isoner named 
Dhirender Singh, in the Distr ict  Jai l ,  Jaunpur, on 20 
January 2000, cal led for a detai led report  f rom the 
Government of  Ut tar Pradeh. The report  that was received 
stated that  certa in 'ant i -socia l  e lements '  had gone to the 
main gate of  the Dit r ic t  Jai l  on that date and had asked 
for an under-t ra i l  pr isoner,  Jaya Prakash Singh, on the 
pretext  that  they had to hand-over a let ter to h im. Jaya 
Prakash Singh went to the main gate,  where the deceased 
was also present at  that  t ime. The 'ant i -socia l  e lements '  
f i red at Jaya Prakash Singh, but  he escaped. However,  a 
stray bul let  h i t  the deceased in h is stomach. He was 
rushed to the hospita l  where he was declared dead. The 
report  further stated that the deceased had gone to the 
main gate to col lect  mi lk,  bread and paper as he was 
author ised to do so.  A detai led magister ia l  inquiry 
conducted to look into the matter,  had however arr ived at 
the conclusion that  there was negligence on the part  of  
the ja i l  author i t ies which resul ted in the death of  
Dhirender Singh. The Commission af ter consider ing the 
report ,  d irected the State Government to remove 
shortcomings of  the k ind that  had come to l ight  in  th is 
case.  I t  a lso held that  the death of  Dhirender Singh was 
due to the negl igence/ lapse on the part  of  the pr ison 
administrat ion.  Accordingly,  i t  issued a show-cause not ice 
to the State government asking as to why immediate 
inter im re l ief  should not  be paid to the next-of -k in of  the 
deceased. Since no reply was received f rom the 
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Government of  Ut tar Pradesh to the show-cause not ice in 
spi te of  a reminder,  the Commission through i ts order of  3 
July 201 concluded that  the death of  the deceased was 
due to the negl igence on the part  of  the ja i l  author i t ies 
and awarded a sum of  Rs.75,000 to the next  of  k in of  the 
deceased u/s 18 (3) of  the Act .  
 
Negl igence on the part  of  Jai l  Author i t ies leads to the 
death of  an Inmate :  Bihar (Case No.3165/4/1998-99) The 
Commission had directed the Government of  Bihar in i ts  
proceedings of  24 May 2000 to pay a sum of  Rs.2 lakhs as 
compensat ion to the complainant,  Mena Singh, who had 
stated that  her husband Sudhir  Singh, had died in judic ia l  
custody as a resul t  of  negl igence. The Commission had 
also asked that  an enquiry be in i t ia ted by the Inspector 
General  of  Pr isons into the c ircumstances leading to the 
possession of  le thal  weapons by the inmates of  Ranchi 
ja i l  and the reasons for the inabi l i ty to contro l  the vio lence 
that  occurred on the fatefu l  day of  the at tack on Sudhir  
Singh. Further,  the Commission had asked for the 
in i t ia t ion of  act ion against  those of f ic ia ls who were 
responsib le for a l lowing such a s i tuat ion to develop in the 
manner in which i t  d id.  The Commission has been 
informed that  Rs.2 lakhs was paid to the complainant on 6 
Apri l  2001 by the State of  Jharkhand. A f inal  report is  
awaited in respect of  the enquiry that  was undertaken and 
the act ion in i t ia ted against  the err ing of f ic ia ls.  The matter 
is  being pursued with the State Government.  
 
Summary of  Annual Report  2001-2002 
 
In the year 2001-2002, the f igures reported to the 
Commission were 165 deaths in pol ice custody and 1,140 
deaths in judic ia l  custody making a tota l  1,305, as against 
a tota l  of  1,037 such deaths in 2000-2001. The 
Commission is of  the view that  there is need for bet ter 
custodia l  management and a deeper or ientat ion of  pol ice 
personnel in  matters re lat ing to Human Rights.  
 
The Commission is a lso of  the view that  the Human Rights 
Cel ls establ ished by the State Governments need to play 
a more pro-act ive ro le in improving condit ions in the 
pr isons and health re lated faci l i t ies.  
 
The Commission cont inued to analyse data re lat ing to the 
pr ison populat ion in var ious States/UTs and indicated that 
there were a tota l  of  3,19,065 pr isoners in the ja i ls  of  the 
States/UTs as of  30 June 2001 and analysed that an 
overal l  crowding of  approximately 31.2 per cent  p lus 
overcrowding in ja i ls  was being experienced in 10 States.  
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N.H.R.C. undertakes the act ivi ty of  sensi t isat ion of  ja i l  
superintendents and ja i lors in respect  of  the Human 
Rights of  pr isoners.  
 
N.H.R.C. organized one day seminars and workshops in 
var ious c i t ies.  The workshops speci f ica l ly apprised them 
of  important  judgements of  the Supreme Court ,  on 
subjects re levant to the r ights of  pr isoners and condit ions 
in ja i ls  a lso devoted t ime to issues concerning ja i l  reform, 
including matters ar is ing f rom the UN Standard Minimum 
Rules for the Treatment of  Pr isoners,  the 
recommendat ions of  the Mul la Commit tee Report  on ja i l  
reforms and measures in i t ia ted by the Commission to 
improve condit ions in ja i ls .  
 
N.H.R.C. a lso reported several  cases of  Pol ice excesses 
and custodia l  deaths and also death by negl igence in 
judic ia l  custody and concern over the re lated issues.  
 
The Commission also recommended the in i t ia t ion of  
proceedings to ident ify the del inquent publ ic servants and 
to take discip l inary act ion against them in addit ion to their 
prosecut ion.   
 
 
1.3 Annual Report  2002-2003(In two parts) 
 
1.3.1 Guidel ines in respect  of  Custodia l  Deaths/  Rapes, 
Postmortem examinat ion,  encounters and other re lated 
issues  
 
Custodia l  Deaths & Report  
 
As early as 14 December 1993, the Commission instructed 
al l  Chief  Secretar ies to ensure that  a l l  cases of  custodia l 
death and rape are reported to i t  wi th in twenty-four hours 
of  occurrence, fa i l ing which an adverse inference would 
be drawn by the Commission.  On 10 August  1995, a l l  
Chief  Ministers were requested to ensure that  a l l  post-
mortem examinat ions of  deaths in custody be 
videographed. On 27 March 1997, Chief  Ministers were 
addit ional ly requested to adopt a Model Autopsy Form, 
prepared by the Commission,  and to use for th is purpose. 
In a l l ,  over 5,500 cases of  custodia l  death have been 
reported to the Commission s ince i t  was establ ished. 
These cases have been met iculously reviewed in the 
Commission, wi th the help of  i ts Invest igat ion Divis ion, 
and appropriate orders passed in respect  of  them. The 
issue of  "encounters"  was the subject  of  deta i led hearings 
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by the Commiss ion in  1996-97,  comprehensive gu ide l ines 
be ing sent  to  Chief  Min isters  on 27 March 1997 in 
respect  of  the manner in  which such "encounters"  shou ld  
be invest igated and repor ted upon. Guide l ines were a lso 
issued in  respect  of  cer ta in  o ther pract ices having a 
bear ing on Human Rights.  For  instance,  on 11 January 
2000,  gu ide l ines were issued in  regard to  use of  
po lygraph tests ,  and on 22 November 2000,  Chief  
Min is ters were sent  a  le t ter  provid ing deta i led gu ide l ines 
on the sub ject  of  arrest  and detent ion.  The need for  Ind ia 
to  accede to  the 1984 Convent ion aga inst  Tor ture and 
Other  Crue l ,  Inhuman and Degrad ing Treatment or 
Punishment  was f i rs t  ra ised by the Commiss ion in 1994-
95.  To dea l  wi th  a l l  o f  the arguments and ob ject ions that 
had been ra ised in  respect  of  th is  mat ter ,  the 
Commiss ion presented a  comprehensive memorandum to 
the Pr ime Min ister  on th is  sub ject  in  Apr i l  1997.  That 
ana lys is  cont r ibuted in  la rge measure to Ind ia  s ign ing the 
Convent ion on 14 October  1997.  Rat i f ica t ion,  however,  is  
s t i l l  awai ted,  desp i te  the repeated urgings of  the 
Commiss ion.  In  the year  2002-2003, the f igures repor ted 
to  the Commiss ion were 183 deaths in  po l ice  custody and 
1 ,157 deaths in  jud ic ia l  custody making a  to ta l  of  1,340 
deaths in  custody as aga inst  a  tota l  of  1,307 such deaths 
in  2001-2002,  of  wh ich 165 occurred in  po l ice  custody,  
1 ,140 in  jud ic ia l  custody and 2  in the custody of  para-
mi l i ta ry forces.  The increase in  the number of  deaths,  
both  in  po l ice  and in  jud ic ia l  custody in  2002-2003, 
though not  a larming,  is  cer ta in ly d isqu ie t ing.  Whi le  the 
number of  deaths in  jud ic ia l  custody has to  be v iewed in 
the context  of  the to ta l  number of  pr ison inmates dur ing a  
g iven per iod,  the f igures once aga in  conf i rmed the view 
of  the Commiss ion that  there is  need for  bet ter  custod ia l  
management  and a  more profound or ientat ion of  po l ice  
personnel  in  mat ters  re la t ing to  Human Rights.  To fur ther 
th is  ob ject ive ,  the Commiss ion organ ised a  ser ies of  
workshops around the count ry.  As regards the deaths 
that  occurred in  po l ice  custody in  the course of  the year  
2002-2003,  the repor ts  ind icated that  there was a  decl ine 
in  the number of  such cases in the s ta tes of  Andhra 
Pradesh,  West Bengal ,  Madhya Pradesh,  Or issa, 
Ut taranchal and the Nat iona l  Capita l  Terr i to ry of  Delh i .  
However,  there was an increase in such deaths in  the 
s ta tes of  Assam, B ihar ,  Gujara t ,  Haryana,  Karnataka,  
Punjab,  Rajasthan,  Tami l  Nadu, Ut tar Pradesh and 
Jharkhand.   
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Custodia l  Death Cases 
registered w.e. f .  1/4/02 TO 
31/3/03 
Sr.  
No 
State 
Judic ia l  
Custody 
Pol ice 
Custody 
Total  
1 Andhra Pradesh 112 10 122 
2 Arunachal Pradesh 2 2 4 
3 Assam 13 15 28 
4 Bihar 153 4 157 
5 Chhat isgarh 29 3 32 
6 Goa 1 0 1 
7 Gujarat  34 17 51 
8 Haryana 41 6 47 
9 Himachal Pradesh 2 0 2 
10 Jammu & Kashmir 0 0 0 
11 Jharkhand 41 6 47 
12 Karnataka 49 16 65 
13 Kerala 50 4 54 
14 Madhya Pradesh 36 1 37 
15 Maharashtra 117 26 143 
16 Manipur 1 0 1 
17 Meghalaya 3 3 6 
18 Mizoram 2 0 2 
19 Nagaland 0 0 0 
20 Orissa 41 1 42 
21 Punjab 65 9 74 
22 Rajasthan 55 6 61 
23 Sikkim 0 0 0 
24 Tamil  Nadu 51 17 68 
25 Tr ipura 1 1 2 
26 Uttaranchal 1 1 8 
27 Uttar Pradesh 169 16 185 
28 West Bengal 49 16 65 
 
Union Terr i tor ies 
 
   
29 A & N Is lands 0 0 0 
30 Chandigarh 3 0 3 
31 Dadra & Nagar Havel i  0 0 0 
32 Daman & Diu 0 0 0 
33 Delh i  30 2 32 
34 Lakshadweep 0 0 0 
35 Pondicherry 0 1 1 
  
Total  
 
1157 
 
183 
 
1340 
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In t imat ion received about 
Custodia l  Deaths 
Sr.  
No. 
Name of  the 
State/Union 
Terr i tory Pol ice 
Custody 
Judic ia l  
Custody 
Custodia l  
Rapes 
Total  
1 Andhra Pradesh 10 112 0 122 
2 Arunachal Pradesh 2 2 0 4 
3 Assam 15 13 0 28 
4 Bihar 4 153 0 157 
5 Goa 0 1 0 1 
6 Gujarat  17 34 0 51 
7 Haryana 6 41 0 47 
8 Himachal Pradesh 0 2 0 2 
9 Jammu & Kashmir 0 0 0 0 
10 Karnataka 16 49 0 65 
11 Kerala 4 50 0 54 
12 Madhya Pradesh 1 36 0 37 
13 Maharashtra 26 117 0 143 
14 Manipur 0 1 0 1 
15 Meghalaya 3 3 0 6 
16 Mizoram 0 2 0 2 
17 Nagaland 0 0 0 0 
18 Orissa 1 41 0 42 
19 Punjab 9 65 1 75 
20 Rajasthan 6 55 0 61 
21 Sikkim 0 0 0 0 
22 Tamilnadu 17 51 0 68 
23 Tr ipura 1 1 0 2 
24 Uttar Pradesh 16 169 1 185 
25 West Bengal 16 49 0 65 
 
Union Terr i tor ies 
 
    
26 A & N Is lands 0 0 0 0 
27 Chandigarh 0 3 0 3 
28 D. & N. Havel i  0 0 0 0 
29 Daman & Diu 0 0 0 0 
30 Delh i  2 30 0 32 
31 Lakshadweep 0 0 0 0 
32 Pondicherry 1 0 0 1 
33 Chhatt isgarh 3 29 0 32 
34 Jharkhand 6 41 0 47 
35 Uttaranchal 1 7 0 8 
36 Foreigners 0 0 0 0 
 Total  183 1157 2 1341 
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1.3.2 Pol ice,  Pr ison and Administrat ion of  Criminal  Just ice 
 
The need to re-wri te the Indian pr isons Act ,  1894 was 
in i t ia l ly ra ised by the Commission in 1994-95 and has 
been pursued ever s ince,  progress to a l ter their  Acts and 
manuals a long contemporary l ines having recent ly been 
made in certa in States.  In addi t ion, the Commission has 
made cont inuous ef forts to address issues such as over-
crowding in ja i ls ,  the lack of  sani tat ion,  delays in t r ia l ,  the 
health of  pr isoners,  the payment of  wages,  the remission 
of  sentences and the re lease of  pr isoners sentenced to 
l i fe  imprisonment.  
 
1.3.3 Custodia l  Inst i tut ions  
 
In addi t ion to making a broad assessment of  the l iving 
condit ions,  state of  sani tat ion,  extent  of  medical  cover 
and the avai labi l i ty of  recreat ional  faci l i t ies,  the Specia l  
Rapporteur deal t  wi th the specif ic  problems of  convicts 
and under - t r ia ls,  meet ing them in smal l  groups.  Detai led 
comments were made on:  
 
*  The working of  the system in respect  of  fur lough, 
parole and pre-mature re lease -  the maximum 
number of  complaints were in regard to these 
matters.  
 
*  The inordinate delay in the d isposal of  appeals 
against  l i fe  sentences,  many of  which had been 
pending in the High Courts for several  years.  
 
*  The cases of  under-t r ia ls,  which were examined in 
l ight  of  the pronouncements of  the Supreme Court ;  
a lso monitored was the compl iance of  the d irect ions 
of  the Chief  Just ice of  India,  made in 1999, in 
respect  of  the hold ing of  Courts in ja i l  premises 
part icular ly to deal  wi th cases involving pet ty 
of fences.  
 
*  The avai labi l i ty of  pol ice escorts for producing 
under-t r ia l  pr isoners in court ,  as a lso an 
examinat ion of  faci l i t ies for vocat ional  t ra in ing and 
the engagement of  pr isoners in gainfu l  work.  
 
*  The funct ioning of  the system of  Board of  Vis i tors 
was reviewed - i t  has,  in  recent years,  become 
defunct  in most of  the States/Union Terr i tor ies.  
 
*  The specif ic  cases of  pr isoners who required 
surgical /specia l is t  t reatment in hospi ta ls outs ide of 
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the pr ison premises were examined, and act ion 
in i t ia ted in respect of  them. 
 
1.3.4 Pr ison Populat ion 
 
I t  is  an unfortunate real i ty that  the l iv ing condit ions of  
pr isoners in most of  the ja i ls  in  the var ious States/Union 
Terr i tor ies leave much to be desired.  Overcrowding is  the 
main reason for th is,  a pr incipal  reason being the 
presence of  under-t r ia l  pr isoners who languish in ja i l  for 
long per iods because of  the s lowness of  the judic ia l 
process.  The Commission has been compi l ing and 
analysing pr ison stat ist ics s ince 2000 in order to assess 
the magnitude of  the problem in every State/Union 
Terr i tory.  The analysis is based  on pr ison stat ist ics,  as of  
30 June and 31 December each year;  which are obtained 
by the Commission.  During the past year,  the Commission 
analysed data re lat ing to the pr ison populat ion as of  31 
December 2001 and 30 June 2002. The sal ient  points 
ar is ing f rom th is analysis are provided in the succeeding 
paragraphs.  
 
Analysis of  Pr ison Populat ion as of  31 December 2001 
 
The tota l  pr ison populat ion of  the country was 3,00,811. 
This indicated an overcrowding of  32.33% against  the 
author ised capacity of  2,27,313. Twelve States/Union 
Terr i tor ies,  namely,  Delh i ,  Jharkhand, Haryana, 
Chhatt isgarh,  UP, MP, Bihar,  Sikkim, Andaman & Nicobar 
Is lands,  Orissa, Gujarat  and Tr ipura experienced 
overcrowding ranging f rom 39% to 189%. Delh i  wi th an 
overcrowding of  189% had the dubious honour of  heading 
the l is t .  I t  was fol lowed by Jharkhand (183%),  Haryana 
(158%),  Chhatt isgarh (114%) and Uttar Pradesh (90%).  
Nine States and f ive Union Terr i tor ies were found to have 
id le capaci ty in their  ja i ls .  These were :  Manipur,  Tamil  
Nadu, Jammu & Kashmir,  Nagaland, West Bengal,  
Rajasthan, Uttaranchal,  Mizoram, Kerala,  Lakshadweep, 
Daman & Diu,  Chandigarh,  Dadra & Nagar Havel i  and 
Pondicherry.  Under-t r ia l  pr isoners const i tuted 75.09% of 
the tota l  pr ison populat ion for the country as a whole.  The 
proport ion of  under-t r ia l  pr isoners was more than 80% of  
the pr ison populat ion in ten States/  Union Terr i tor ies. 
These were :  Meghalaya (97.30),  Dadra & Nagar Havel i  
(95.83), Manipur (93.99),  Jammu & Kashmir (89.90),  Ut tar 
Pradesh (89.77), Bihar (85.77), Jharkhand (85.37), 
Mizoram (82.83), Nagaland (82.08) and Karnataka 
(80.47).  In Tamil  Nadu and the Andaman & Nicobar 
Is lands,  less than 50% of  the prison populat ion were 
under-t r ia l  pr isoners,  the f igures for them being 32.78% 
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and 42.29% respect ively.  Women comprised 3.08% of  the 
tota l  ja i l  populat ion in the country.  Dadra & Nagar havel i  
was at  the top of  the table, 12.5% being women pr isoners, 
fo l lowed by Mizoram (8.83%) and Punjab (5.48%).  Tr ipura,  
Andaman & Nicobar Is lands,  Chandigarh,  Meghalaya,  
Nagaland, Sikkim and Kerala had less than 2% as women 
pr isoners.  
   
Analysis of  pr ison populat ion as of  30 June 2002 
 
The tota l  pr ison populat ion was now 3,04,893, which 
indicated an overcrowding of  31.19%, the author ised 
capaci ty having increased to 2,32,412. As the populat ion 
of  India,  according to the 2001 census,  was 
1,02,70,15,247 persons,  India had 29.69 pr isoners per 
hundred thousand of  the populat ion.  Mizoram, with 114.59 
pr isoners per hundred thousand of  the populat ion,  was at  
the top of  the chart ,  whi le Jammu & Kashmir wi th 12.76 
pr isoners per hundred thousand of  the populat ion was, 
interest ingly,  at  the bot tom of  the chart  among the States. 
Overcrowding exceeded the a l l - India average of  31.19% in 
12 States/Union Terr i tor ies,  namely,  Delh i ,  Jharkhand, 
Chhatt isgarh,  Gujarat ,  Haryana, Bihar,  Sikkim, Uttar 
Pradesh, Madhya Pradesh, Orissa,  Goa and Tr ipura.  
Delh i ,  as in the past ,  had the most overcrowded ja i ls  
(217%) fo l lowed by Jharkhand (165%) and Chhatt isgarh 
(110%).  Jai ls had id le capaci ty in 12 States/Union 
Terr i tor ies,  namely,  Manipur,  Jammu & Kashmir,  Daman & 
Diu,  Chandigarh,  Tamil  Nadu, Nagaland, West Bengal,  
Rajasthan, Dadra and Nagar Havel i ,  Kerala,  Pondichery 
and Megalaya.  However,  becasue of  the uneven 
distr ibut ion of  the ja i l  populat ion, i t  was observed that 
even in these States,  certa in sub-ja i ls  and distr ict  ja i ls  
were overcrowded. Under-t r ia ls const i tuted 74.06% of  the 
tota l  pr ison populat ion in the country,  which was simi lar to 
the 75.09% as of  31 December 2001. Eight  States/Union 
Terr i tor ies had under-t r ia l  pr isoners exceeding 80% of  the 
tota l  pr ison populat ion.  These were:  Dadra & Nagar Havel i  
(100%),  Meghalaya (94.66%),  Manipur (92.19%),  Jammu & 
Kashmir (91.67%),  Nagaland (89.87%),  Uttar Pradesh 
(87.37%),  Bihar (86.27%),  Jharkhand (83.24%).  Only two 
States,  namely,  Tamil  Nadu (36.16%) and Andaman & 
Nicobar Is lands (24.05%) had less than 50% of  the 
pr isoners who were under-t r ia ls. Women const i tuted 
3.42% of  the tota l  pr ison populat ion.  Mizoram with 10.19% 
had the h ighest percentage, fo l lowed by Tamil  Nadu 
(6.59%),  Dadra and Nagar Havel i  (6.45%),  Andhra 
Pradesh (5.52%) and Kerala (5.38%).  Chi ldren upto the 
age of  5-6 years are permitted to stay with their  mothers 
who are in ja i l .  A tota l  of  1,369 chi ldren were there l iving 
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with their  mothers.  This meant that  13.15% of  the women 
pr isoners had their  chi ldren with them. West Bengal,  wi th 
234 such chi ldren, had the h ighest  number in the country,  
fo l lowed by Uttar Pradesh (219),  Bihar (196) and Madhya 
Pradesh (138).  
    
1.3.5 Death by negl igence in Judic ia l  Custody 
  
Death of  Shibu -  delay in the provis ion of  t imely medical  
a id :  Kerala (Case No.136/11/2000-2001-ACD).  The 
Commission received a complaint  dated 24 June 2000 
f rom Shri  M.Unnikr ishanan Namboodir i ,  a resident of  
Palakkad, Kerala a l leging that  Sibu al ias Sreekuttan 
expired in the sub-ja i l ,  Kot tayam whi le in judic ia l  custody.  
The pet i t ion a l leged that Sibu suf fered f rom a pain in h is 
chest  but  the pr ison superintendent and a police 
constable on duty delayed his admission in hospi ta l ,  
which led to h is death.  Accordingly,  by i ts proceedings 
dated 14 June 2002, the Commission directed the 
Government of  Kerala to pay a sum of  Rs.50,000 as 
inter im re l ief  to the next  of  k in of  the deceased. In 
compl iance,  the Government of  Kerala submit ted a report 
dated 16 October 2002 enclosing a copy of  the sanct ion 
issued for the payment of  Rs.50,000 to the next  of  k in of  
the deceased. 
 
Custodia l  death of  under-t r ia ls pr isoner,  Harj inder a l ias 
J inda,  due to negl igence :  Uttar Pradesh (Case 
No.8437/24/1999-2000-CD).  The Commission received 
int imat ion f rom the Superintendent of  Pol ice,  Distr ict  
Khir i ,  Ut tar Pradesh on 20 August  1999 of  the custodia l 
death of  an under-t r ia l  pr isoner,  Harj inder a l ias J inda, on 
19 August  1999. In view of  an inconsistency between the 
f indings of  the magister ia l  enquiry report  and the 
postmortem report,  the latter indicat ing that the deceased 
had died due to "asphyxia as a resul t  of  ante-mortem 
drowning."  the Commission in i ts proceedings dated 23 
May 2001, d irected the Government of  Ut tar Pradesh to 
entrust the matter to the CB CID for further invest igat ion. 
I t  a lso d irected the State Government to show cause as to 
why sui table inter im compensat ion be not paid to the next  
of  k in of  the deceased. The Commission also held that the 
State is vicar iously l iable for the death of  the under tr ia l  
pr isoner.  Accordingly,  i t  recommended a sum of  
Rs.100,000 as immediate inter im rel ief  to the next  of  k in 
of  the deceased. 
 
Murder of  Manak Ram and gr ievous in jur ies to h is son in 
ja i l  :  Rajasthan (Case No.263/20/98-99-ACD) The 
Commission received a complaint  dated 26 Apri l  1998 
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f rom Shri  Gumna Ram, a resident of  Distr ict  Jodhpur, 
Rajasthan, a l leging the murder of  a pr isoner,  manak Ram, 
on 16 January 1998 by Bhim Singh Purohi t  and others in 
the premises of  Mandor open ja i l .  The accused also 
at tacked Manak Ram's son,  Mangi Lal .  One of  whose 
hands was amputated;  he a lso susta ined a gr ievous in jury 
in one ear.  The complainant sought act ion against the 
accused any payment of  compensat ion.  In i ts proceeding 
dated 22 may 2002, the Commission directed that a sum 
of  Rs.2,00,000 was required to be paid by the State 
Government of  Rajasthan, in accordance with Sr.No.20 of 
Annexure I  of  the Scheduled Castes and Scheduled Tr ibes 
(Prevent ion of  Atroci t ies) Rules,  1995 read with Rule 
12(4) of  the said Rules f ramed under the Scheduled 
Castes and Scheduled Tr ibes (Prevent ion of  Atroci t ies) 
Act ,  1989, to the fami ly of  the deceased Manak Ram. 
Further,  under Sr.  No.19 of  the said Rules,  a sum of  
Rs.100,000 was required to be paid to Mangi Lal  because 
fo the d isabi l i ty suf fered on account of  the amputat ion of  
a hand and the gr ievous in jury in one ear.  Seventy f ive 
percent of  the amount was to be paid forthwith,  s ince the  
charge-sheet had been f i led in the Court.  The 
Commission,  therefore,  asked the Government of  
Rajasthan to make immediate payment in the d ischarge of  
i ts  statutory obl igat ions,  and to submit a compl iance 
report  wi th in e ight  weeks.  Anci l lary act ion was also 
recommended against  the publ ic servants who might  be 
found responsib le for any derel ict ion of  duty.  The 
Commission received a report  indicat ing compl iance in 
respect  of  payment of  in ter im re l ief  by the State 
Government.  A report  on the act ion in i t ia ted against  the 
gui l ty publ ic servants was st i l l  awaited.   
 
Summary of  Annual Report  2002-2003 
 
N.H.R.C. issues several  guidel ines in respect  of  Custodia l  
Deaths/ Rapes,  Postmortem examinat ion, encounters and 
other re lated issues.  
 
In 1993, the Commission instructed al l  Chief  Secretar ies 
to ensure that  a l l  cases of  custodia l  death and rape are 
reported to i t  wi th in twenty-four hours of  occurrence, 
fa i l ing which an adverse inference would be drawn by the 
Commission.   
 
In 1995, a l l  Chief  Ministers were requested to ensure that  
a l l  post-mortem examinat ions of  deaths in custody be 
videographed. 
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In1997, Chief  Ministers were addit ional ly requested to 
adopt a Model Autopsy Form, prepared by the Commission 
 
The issue of  "encounters"  was the subject  of  detai led 
hearings by the Commission in 1996-97,  comprehensive 
guidel ines being sent  to Chief  Ministers on 27 March 1997 
in respect of  the manner in which such "encounters"  
should be invest igated.  
 
In 2000, guidel ines were issued in regard to use of 
polygraph tests.  
 
In 2000, Chief  Ministers were sent  a let ter provid ing 
detai led guidel ines on the subject  of  arrest  and detent ion.  
 
The Commission is of  the view that  there is need for 
bet ter custodia l  management and a more profound 
or ientat ion of  pol ice personnel in  matters re lat ing to 
Human Rights.  To fu lf i l l  these object ives,  the Commission 
organised a ser ies of  workshops around the country.  
 
N.H.R.C. fe l t  urgent need to re-wri te the Indian pr isons 
Act ,  1894. In addi t ion,  the Commission has made 
cont inuous ef forts to address issues such as over-
crowding in ja i ls ,  the lack of  sani tat ion,  delays in t ra i l ,  the 
health of  pr isoners,  the payment of  wages,  the remission 
of  sentences and the re lease of  pr isoners sentenced to 
l i fe  imprisonment and for th is purpose detai led comments 
were made for custodia l  inst i tut ions.   
 
N.H.R.C. analysis the pr ison populat ion and come to the 
conclusion that  Twelve States/Union Terr i tor ies,  namely,  
Delh i ,  Jharkhand, Haryana, Chhatt isgarh,  UP, MP, Bihar, 
Sikkim, Andaman & Nicobar Is lands, Orissa,  Gujarat  and 
Tr ipura experienced overcrowding ranging f rom 39% to 
189%. Nine States and f ive Union Terr i tor ies were found 
to have id le capaci ty in their  ja i ls .  Under-t r ia l  pr isoners 
const i tuted 75.09% of  the tota l  pr ison populat ion for the 
country as a whole.  The proport ion of  under-t r ia l  pr isoners 
was more than 80% of  the pr ison populat ion in ten States/ 
Union Terr i tor ies. Women comprised 3.08% of  the tota l 
ja i l  populat ion in the country.   
   
1.4  Annual Report  2004-2005 
 
1.4.1 Custodia l  Deaths 
 
Custodia l  vio lence and death in the lockup due to i t  
s t r ikes a b low at  the Rule of  Law, which demands that the 
powers of  the execut ive should not  only be der ived f rom 
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law but  a lso that the same be l imited by law. I t  is  the 
considered view of  the Commission that  custodia l  vio lence 
is a naked vio lat ion of  human digni ty and degradation 
which destroys to a large measure,  the individual 
personal i ty.  I t  is  a calculated assault  on human digni ty 
which no civi l ized state to lerates.  The curbing of  custodial 
vio lence has, therefore,  been a major object ive of  the 
Commission ever s ince i t  was establ ished. In keeping with 
the guidel ines issued by the Commission,  the State 
Government Author i t ies have been report ing a l l  deaths in 
custody,  pol ice as wel l  as judic ia l ,  natural  or otherwise,  to 
the Commission.  In the year 2004-2005, out  of  tota l of  
1493 custodia l deaths reported to the Commission, 136 
deaths in pol ice custody and 1,357 deaths in judic ia l 
custody.  Whi le the number of  deaths in judic ia l  custody 
has to be viewed in the context  of  the tota l  number of  
pr ison inmates dur ing a given per iod,  the f igures 
conf i rmed the view of  the Commission that  there is a need 
for better custodial  management including increase in the 
space for upkeep of  pr isoners, bet ter heal th care and 
medical  attent ion and the qual i ty of  d iet .  As regards the 
deaths which occurred in the pol ice custody in the course 
of  the year 2004-2005, the report  indicated that  there was 
a not iceable decl ine in such cases vis-à-vis the previous 
year in the States of  Bihar,  Gujarat ,  Maharashtra,  Ut tar 
Pradesh, Assam, Rajasthan, Tamilnadu and West Bengal.  
There was,  however,  an increase in the deaths in pol ice 
custody in the States of  Andhra Pradesh, Karnataka,  
Kerala,  Orissa, Delh i ,  Jharkhan and Uttaranchal.  
Simi lar ly,  there was a decl ine in deaths in judic ia l  custody 
in the States of  Assam, Maharashtra,  Orissa,  Punjab, 
Tamilnadu and Chatt isgarh but an increase in such deaths 
in the States of  Andhra Pradesh, Bihar,  Gujarat ,  Himachal 
Pradesh, Madhya Pradesh, Uttar Pradesh, West Bengal,  
Delh i  and Jharkhand. During the year,  the Commission 
considered and disposed of  117 cases re lat ing to death in 
pol ice custody and 748 cases re lat ing to death in judic ia l 
custody.  Moreover,  show cause not ices were issued in 22 
cases of  death in pol ice custody and 14 cases of  death in 
judic ia l  custody.  The Commission considered i t  essentia l 
to recommend the payment of  inter im re l ief  under sect ion 
18(3) of  the Protect ion of  Human Rights Act ,  1993 in 
respect  of  14 cases of  custodia l  death including 9 cases 
of  deaths in pol ice custody and 5 cases of  deaths in 
judic ia l  custody,  awarding an amount of  Rupees Twelve 
lakhs,  on account of  proven vio lat ion of  Human Rights in 
custody that  is  e i ther custodia l  vio lence or medical 
negl igence or foul  p lay etc.  
 
 
 355 
1.4.2 Prison Overcrowding  
 
The Commission cont inued to compi le and analyse pr ison 
stat ist ics on biannual basis.  During the per iod of  report ,  
the Commission analysed data re lat ing to pr ison 
populat ion as of  31 December 2003 and 30 June, 2004. 
The sal ient  points of  the analysis are provided in the 
succeeding paragraphs. The tota l  pr ison populat ion was 
3,36,151 which indicated an overcrowding of  41.47% 
against  the author ized capaci ty of  2,37,617.11 
States/UTs, namely,  Bihar,  Chhatt isgarh,  Gujarat ,  
Haryana, Jharkhand, Madhya Pradesh, Orissa,  Sikkim, 
Tr ipura,  Ut tar Pradesh, and Delh i  experienced 
overcrowding ranging f rom 52% to 224%. Delh i  cont inues 
to hold the most overcrowded ja i ls  (224%) fo l lowed by 
Jharkhan (195%) Chhatt isgarh (111%) and Gujarat 
(104%).  Jai ls had id le capaci t ies in 6 States and 4 Union 
Terr i tor ies,  namely Jammu & Kashmir,  Manipur,  Nagaland, 
Rajasthan, Uttaranchal,  West Bengal,  Chandigarh,  Daman 
& Diu,  Dadra & Nagar Havel i  and Lakshdeep. Under tr ia l  
pr isoners const i tuted 71.14% of  the tota l  pr ison 
populat ion in the country.  11 States/UTs have under tr ia l  
pr isoners exceeding 80% of  the tota l  pr ison populat ion. 
These are:  Dadra & Nagar Havel i  (100%),  Meghalaya 
(94.71%),  Manipur (92.51%),  Jammu & Kashmir (88.90%), 
Bihar (85.66%), Daman & Diu (84.15%),  Nagaland 
(83.31%),  Uttar Pradesh (82.47%),  Delh i  (81.45%), 
Chandigarh (80.42%) and West Bengal (80.20%).  
Chhatt isgarh is the only State which has les than 50% 
under t r ia l  pr isoners (48.57%). Women const i tuted 3.97% 
of  the tota l  pr ison populat ion in the country.  Ut taranchal 
(11.69%) tops the l is t  fo l lowed by Mizoram (10.45%),  
Tamil  Nadu (9.25%),  Chandigarh (6.47%),  Andhra Pradesh 
(5.77%),  West Bengal (5.71%) and Punjab (5.68%).  A tota l 
of  1544 chi ldren were in ja i ls  wi th their  mothers. U.P. with  
385 accounted for the largest ,  fo l lowed by West Bengal 
(163),  Maharashtra (143),  Jharkhand (142) and Madhya 
Pradesh (127).  
 
Pr isons in Tr ipura 
 
Tr ipura is experiencing overcrowding of  nearly 80% 
against  the nat ional  average of  about 40.  The NHRC team 
not iced an alarming high overcrowding at  Centra l  Jai l  
(105%) and Distr ict  ja i l  (143%).   
 
Pr isons in Kerala 
 
Al though the overal l  overcrowding is less than 10% in 
Kerala against  the nat ional  average of  about 40%, 
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overcrowding is  a major problem at  Centra l ja i l ,  
Thiruvananthapuram and Distr ict  Jai ls,  Kol lam and 
Kozhikode because of  uneven distr ibut ion of  ja i l  
populat ion.  
 
Pr isons in Andhra Pradesh 
 
Overcrowding is being experienced in most ja i ls .  The 
modernizat ion grant  received f rom the Government of 
India is being ut i l ized ef f ic ient ly to create addit ional  
accommodat ion.  As many as 22 distr icts do not  have 
regular Distr ict  ja i ls .  
 
Pr isons in Goa 
 
While Goa is re lat ively f ree f rom overcrowding except  the 
Sub Jai l  Sada, l iv ing condit ions are d ismal as most of  the 
ja i l  bui ld ings are in a state of  advance decay and beyond 
any economical  repair .  
 
Pr isons in Chandigarh 
 
Condit ions in Centra l  ja i l ,  Chandigarh are sat isfactory 
with actual  populat ion averaging around 55% of  created 
capaci ty.  Centra l ja i l ,  Chandigarh ha always remained 
f ree of  the problem of  overcrowding.  
 
Pr isons in Orissa and Jharkahand 
 
The Specia l  Rapporteur for Orissa and Jharkhand vis i ted 
the Distr ict  Jai l  Keonjhar,  Sub Jai l -Deoghar Orissa,  on 22 
Apri l ,  2004. Sub Jai l  Pal lahara (Orissa) on 23.4.04, 
Distr ict  Jai l  Phulbani (Orissa) on 24 August ,  2004, Centra l  
ja i l  Hazaribagh (Jharkhand) on 17.9.04,  d ist r ic t  Jai l  
Koraput (Orissa) on 13.1.05, Specia l Sub Jai l  Bhanjnagar 
and Sub Jai l  Aska (Orissa) on 28.3.05.  Most of  the jai ls  
were found overcrowded and lacking in sani tat ion, 
hygiene and medical  faci l i t ies.  The Specia l Rapporteur 
made a specia l  ment ion on the incidence of  mental  i l lness 
showing an alarming r ise in ja i ls .  
 
 
1.4.3 Recommendat ions for Pr ison Reforms 
 
Al l  the above reports were considered by the Commission 
and forwarded to the author i t ies concerned with  
appropriate recommendat ions which are being monitored 
on cont inuing basis.  The recommendat ions include: 
 
 357 
*  The NHRC team not iced alarmingly h igh 
overcrowding in most of  the ja i ls  vis i ted by the team. 
 
*  Health cover needs to be upgraded by provid ing fu l l  
t ime doctors in a l l  Distr ict  Jai ls and ensuring 
presence of  a qual i f ied Pharmacist at  each Sub-
Jai ls.  
 
*  The systems of  parole and pre-mature re lease of  
l i fers need to be rat ional ized in accordance with the 
d irect ions of  the Supreme Court and guidel ines 
issued by the NHRC. 
 
*  The system of  f ree legal  a id to the poor pr isoners 
needs a through scrut iny and evaluat ion as a 
number of  pr isoners were found deprived of  the 
basic r ight .  
 
*  Vocat ional  t ra in ing faci l i t ies and works programme 
at  the Women ja i l  are ut ter ly inadequate.  
 
*  There is need for greater involvement of  NGOs in 
educat ion, recreat ion and welfare of  pr isoners.  
 
*  Poor l iv ing condit ions for women pr isoners,  wi th 
hardly any medical  faci l i t ies is a lso a matter of  
concern.  
 
*  High morta l i ty rate of  pr isoners in ja i ls  is  a lso a 
cause for concern. 
*  A number of  instances of  non-compl iance with the 
Commission's instruct ions regarding the death of 
pr isoners were detected.  
 
*  The arrangement of  supply of  food through pr ivate 
contractors at  the judic ia l  lockups cal ls for a review. 
 
1.4.4 Human Rights Vio lat ions by Custodial  Inst i tut ions 
 
 Custodia l  death of  Haj i  Mohd. Nabuj i  Tentwala in Pol ice 
Custody in Ahmedabad, Gujarat -  Case No.7586/95-
96/NHRC. The Commission on 19.1.1996 received an 
int imat ion dated 18.1.1996 f rom the Commissioner of  
Pol ice,  Ahmedabad City,  Gujarat  regarding death of  Haj i  
Mohd. nabuj i  Tentwala in pol ice custody on 12.7.1995. I t  
was stated that  he was arrested in connect ion with  
Cr.Case No.106/95 u/s 302/342/34 IPC and S. 135 
B.P.Act  by the pol ice who t ied h im with rope, beat h im 
with st icks,  f is ts and kicks to death.  The report  further 
indicated that  two of  the accused pol ice persons namely 
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PSI J.V.Surela & P C Bharatkumar were arrested and 
bai led out  on 31.10.1995 and 2.1.1996 respect ively.  The 
Commission considered the response received f rom the 
State Government on 22.9.2004. Whi le referr ing to the 
observat ions of  the Hon'b le Supreme Court  of  India in the 
case of  Neelabat i  Behra vs.  State of  Orissa,  1993 (2) SCC 
746, i t  observed and ordered as under:  
 
(a) This Commission has taken a consistent  stand that 
the obl igat ion of  the State to ensure safety of  
persons whi le in i ts  custody is str ic t  and absolute 
and admits of  no except ion.  The indefeasib le r ight  to 
l i fe  of  every c i t izen,  including convicts,  pr isoners or 
under t r ia ls,  cannot be taken away except in 
accordance with the procedure establ ished by law,  
whi le the c i t izen is in the custody of  the State. 
Vio lat ion of  that  r ight  renders the State vicar iously 
l iable for i ts  acts of  commission and omission and 
such l iabi l i ty is  not  cont ingent upon determinat ion of 
the u l t imate gui l t  of  the of fenders in a cr iminal  court . 
Besides,  death in pol ice custody as a resul t  of  
torture is perhaps the worst  type of  cr ime in c ivi l ized 
society.  
 
(b) I t  is  now an establ ished law that  the fa i lure of  the 
State to take al l  possib le steps to protect  the l i fe  of 
the c i t izens whi le  in i ts  custody makes the State 
vicar iously l iable for i ts  sanct ion/omission.  
 
(c)  Immediate inter im re l ief  envisaged in Sect ion 18 (3) 
of  the Act  has to be corre lated to the in jury /  loss 
which the vict im or members of  h is fami ly have 
suf fered owing to the vio lat ion of  Human Rights by 
publ ic servants. By no stretch of  imaginat ion can i t  
be argued that  award of  th is immediate inter im has 
to be dependent upon the str ict  establ ishment of  
cr iminal  l iabi l i ty af ter a fu l l  dress court  t r ia l .  I f  th is 
view is accepted, the re l ief  wi l l  then nei ther be 
immediate nor inter im. A meaningful  and harmonious 
construct ion of  th is c lause would leave no doubt that 
the Commission is ent i t led to invoke i ts benevolent 
sweep on  a pr ima-facie view of  the matter 
i r respect ive of  whether there is any l i t igat ion- c ivi l  or 
cr iminal  re lat ing to the matter.  
 
(d) The idea of  immediate inter im re l ief  does not 
therefore,  presuppose the establ ishment of  cr iminal 
l iabi l i ty of  the of fender in a court  of  law as a 
precondit ion for the grant  of  the re l ief  nor does i t  
depend on whether any c ivi l  l i t igat ion is e i ther 
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pending or prospect ive.  A welfare state must 
recognize i ts obl igat ion to af ford re l ief  to i ts c i t izens 
in d istress,  part icular ly those who are vict ims of 
vio lat ions of  their  Human Rights by publ ic servants. 
The l imit ing of  such statutory re l ie f  only to cases in 
which cr iminal  l iabi l i ty of  the of fending publ ic 
servant is  establ ished in a court  of  law beyond 
reasonable doubt is,  to thwart  an otherwise c ivi l ized 
piece of  legis lat ion by import ing tota l ly i r re levant 
l imitat ions.  The Commission desires to point  out  that 
the ground urged by the Government in th is case, 
when i t  has been acknowledged by the State i tself  
that  there has been vio lat ion of  Human Rights of  the 
c i t izen,  is  misconceived.   
 
 Accordingly,  the Commission recommended to the State 
Government of  Gujarat  to pay a sum of  Rupees One lakh 
by way of  in ter im re l ief  to the next  of  k in of  the deceased 
and to submit  compl iance report  to the Commission with in 
four weeks.  
 
 Death of  Bhaiya Lal l  in  Judic ia l  Custody in Uttar Pradesh - 
Case No.9161/24/98-99-CD. The Commission received an 
int imat ion dated 25/8/98 f rom the of f ice of  the DG 
(Prisons),  UP, Lucknow about the death of  under t r ia l  
pr isoner Bhaiya Lal  S/o Dhanraj  Yadav whi le undergoing 
t reatment at  Swaroop Rani Hospita l  on 1/8/98. In 
response to the not ice issue d to the Home Secretary,  
Government of  UP, a magister ial  inquiry report  was 
received which indicated that  the vict im was subjected to 
custodia l  vio lence.  There was evidence of  custodia l 
vio lence as wel l  as negl igence in provid ing t reatment to 
Shri  Bhaiya Lal  which resul ted in h is death.  The cause of  
death d isclosed was heavy bleeding f rom the anus.  As no 
response was received f rom the Government of  UP to the 
show cause not ice,  the Commission recommended an 
inter im compensat ion of  Rs.1 lakh to the next  of  k in of  the 
deceased. Compl iance report  cal led for in  respect of  
payment of  inter im re l ief  as wel l  as the status of  act ion 
taken against  the errant  publ ic servant is  st i l l  awaited.  
 
 Death of  Shri  Kolumbus in Judicia l  Custody in Uttar 
Pradesh Case No.20143/24/2002-2003-CD. The 
Commission received an int imat ion dated 10/9/2002 f rom 
the Superintendent,  Distr ict  ja i l  Lucknow stat ing that  one 
Shri  Kolumbus S/o Sudama, aged 26 years,  an under tr ia l  
pr isoner,  a l legedly lodged in Session lock up at  Lucknow 
was assaulted with kni fe and razor a l legedly by three co-
pr isoners in lock up.  Kolumbus received ser ious in jur ies 
and was referred to KGMC hospita l ,  Lucknow on 8/9/2002 
 360 
where he succumbed to h is in jur ies dur ing the course of  
t reatment.  In response to the show cause not ice issued to 
the DGP, UP, he informed that  the gui l ty pol ice personnel 
had been placed under suspension and appropriate act ion 
is being taken against  them in accordance with the law. 
No response was, however,  received to the show cause 
not ice f rom the Chief  Secretary,  UP, inspi te of  reminders.  
The Commission, therefore,  recommended to the State 
Government to pay a sum of  Rs.50,000/-  to the next  of  k in 
of  the deceased as inter im re l ief  u/s 18 (3) of  the 
Protect ion of  Human Rights Act ,  1993. Compl iance report 
f rom the State Government was st i l l  awaited.  
 
 Death of  Smt.  Basant i  Devi  in  judic ia l  custody in Bihar 
(Case No.2435/4/2001-2002-CD).  The Commission 
received an int imat ion dated 27/10/2001 f rom the 
Superintendent Distr ict  Pr ison,  Purnia,  Bihar about the 
death of  Smt. Basant i  Devi ,  an under t r ia l  pr isoner,  dur ing 
t reatment in Sadar Hospita l ,  Purnia on 26/10/2001. In 
response to the show cause not ice issued u/s 18 (3) of  
the Protect ion of Human Rights Act ,  1993, the State 
Government of  Bihar informed the Commission that 
sanct ion had been issued for provid ing ex-grat ia re l ie f  of  
Rs.1 lakh to the next  of  k in of  the deceased. 
Subsequent ly,  proof  of  payment to the next  of  k ind (two 
minor chi ldren) of  the deceased was also received. In 
view of  the above report ,  the case was closed. 
 
 Death of  Shri  Chander Prakash in Judic ia l  Custody in  
Uttar Pradesh - Case No.5237 /  24 /  2000 - 2001 - CD. 
The Commission received an int imat ion f rom the 
Superintendents Distr ict  Jai l  Barei l ly  about death of  Shri  
Chander Prakash aged 25 years in Distr ict  Jai l  Barei l ly.  A 
news i tem was also publ ished in the Dai ly Telegraph 
dated 30/5/2000 stat ing that pr isoner was al legedly 
beaten to death in the d istr ic t  ja i l  and a complaint was 
also received f rom Smt.  Ram Piar i ,  mother of  the 
deceased. The Commission considered the above report  
and being convinced that  the deceased was bruta l ly 
beaten by the ja i l  author i t ies which resul ted in h is death, 
the Commission observed that  the award of  in ter im re l ief 
u/s 18 (3) of  the Act  is  not  dependent on str ict  
establ ishment of  cr iminal  l iabi l i t ies af ter a fu l l  dress court 
t ra i l .  The benevolent  provis ion can be invoked 
i rrespect ive of  the fact  that  any l i t igat ion,  c ivi l  or cr iminal 
is  pending in the court.  The Commission,  therefore,  
d irected the State of  UP to pay Rupees One lakh as 
immediate inter im re l ief  to the legal  heirs of  the deceased 
and to submit  compl iance.  The compl iance report  is  st i l l  
awaited.  
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Statement showing State-wise number of  Int imat ions registered 
dur ing the year 2004-2005. 
 
Int imat ion Received about 
Custodia l  Deaths 
Sr.  
No. 
 
Name of  the 
State/Union 
Terr i tory Pol ice 
Custody 
Judic ia l  
Custody 
Custodia l 
rapes 
Total  
1 Andhra Pradesh 13 116 0 129 
2 Arunachal Pradesh 0 2 0 2 
3 Assam 4 11 0 15 
4 Bihar 3 150 0 153 
5 Goa 0 4 0 4 
6 Gujarat  15 54 0 69 
7 Haryana 2 49 0 51 
8 Himachal Pradesh 0 5 2 7 
9 Jammu & Kashmir 0 0 0 0 
10 Karnataka 9 51 0 60 
11 Kerala 6 51 0 57 
12 Madhya Pradesh 2 49 0 51 
13 Maharashtra 23 138 0 161 
14 Manipur 0 0 0 0 
15 Meghalaya 2 6 0 8 
16 Mizoram 0 0 0 0 
17 Nagaland 0 0 0 0 
18 Orissa 3 39 1 43 
19 Punjab 6 65 0 71 
20 Rajasthan 0 50 0 50 
21 Sikkim 0 0 0 0 
22 Tamil  Nadu 9 98 0 107 
23 Tr ipura 1 4 0 5 
24 Uttar Pradesh 7 219 0 226 
25 West Bengal 11 64 0 75 
Union Terr i tor ies     
26 Andaman & Nicober 
Is lands  
0 1 0 1 
27 Chandigarh 1 3 0 4 
28 Dadra & Nagar 
Havel i  
0 0 0 0 
29 Daman & Diu 0 0 0 0 
30 Delh i  5 27 1 33 
31 Lakshadweep 0 0 0 0 
32 Pondicherry 1 0 0 1 
33 Chhatt isgarh 5 26 0 31 
34 Jharkhand 5 66 0 71 
35 Uttaranchal 3 9 0 12 
36 Foreigners 0 0 0 0 
 Total  136 1357 4 
 
1497 
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Statement showing State-wise d isposal of  cases dur ing the year 
2004-2005 
  
Concluded af ter receipt  of  reports Total  Sr.  
No. 
Name of  the 
State/Union 
Terr i tory 
Complaints 
cases 
Custodia l 
Death 
cases 
Encounter 
Death 
Cases 
 
1 Andhra Pradesh 245 13 1 259 
2 Arunachal 
Pradesh 
14 2 0 16 
3 Assam 32 8 0 40 
4 Bihar 1574 16 0 1590 
5 Goa 16 0 0 16 
6 Gujarat  187 16 0 203 
7 Haryana 1111 14 4 1129 
8 Himachal 
Pradesh 
56 5 0 61 
9 Jammu & 
Kashmir 
47 0 0 47 
10 Karnataka 144 5 1 150 
11 Kerala 46 44 0 90 
12 Madhya 
Pradesh 
777 13 2 792 
13 Maharashtra 632 271 2 905 
14 Manipur 5 0 0 5 
15 Meghalaya 3 0 0 3 
16 Mizoram 0 0 0 0 
17 Nagaland 3 0 0 3 
18 Orissa 318 9 0 327 
19 Punjab 207 109 0 316 
20 Rajasthan 1687 15 0 1702 
21 Sikkim 3 0 0 3 
22 Tamil  Nadu 389 9 0 398 
23 Tr ipura 15 2 0 17 
24 Uttar Pradesh 15338 35 31 15404 
25 West Bengal 107 108 1 216 
Union Terr i tor ies     
26 A & N Is lands 4 0 0 4 
27 Chandigarh 38 0 0 38 
28 D. & N. Havel i  1 0 0 1 
29 Daman & Diu 1 0 0 1 
30 Delh i  849 7 2 858 
31 Lakshadweep 1 0 0 1 
32 Pondicherry 9 0 0 9 
33 Chhatt isgarh 67 48 0 115 
34 Jharkhand 413 14 1 428 
35 Uttaranchal 593 3 1 597 
36 Foreigners 4 0 0 4 
 Total  24936 766 46 25748 
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Summary of  Annual Report  2004-2005 
 
Commission is of  the view that  custodia l  vio lence is a 
naked vio lat ion of  human digni ty and degradat ion which 
destroys to a large measure,  the individual  personal i ty.  I t  
is  a calculated assault  on human digni ty which no civ i l ized 
state to lerates.  The curbing of  custodia l  vio lence has, 
therefore,  been a major object ive of  the Commission ever  
s ince i t  was establ ished. In keeping with the guidel ines 
issued by the Commission,  the State Government 
Author i t ies have been report ing a l l  deaths in custody,  
pol ice as wel l  as judic ia l ,  natural  or otherwise,  to the 
Commission.  
 
The Commission cont inued to compi le and analyse pr ison 
stat ist ics on biannual basis.  The tota l  pr ison populat ion 
indicates the problem of  overcrowding.   
 
N.H.R.C. issued several  recommendat ions for pr isons 
reforms, i t  includes:-  
 
( i )  Alarmingly h igh overcrowding.  
( i i )  Health faci l i t ies.  
( i i i )  The system of  parole and premature re lease need to 
be rat ional ized.  
( iv)  The system of  f ree legal  a id to the poor pr isoners 
needs a scrut iny and evolut ion.  The legal  a id must 
be avai lable as a basic r ight .  
(v)  Vocat ional  t ra in ings and works programme are 
 inadequate.  
(v i )  Need for grater involvement of  NGOs. 
(v i i )   Poor l iv ing condit ions of  pr isoners.  
(v i i i )   High morta l i ty rate of  pr isoners in ja i l .  
(v ix)  Instances of  non-compl iance of  the commission’s 
 instruct ions.  
 
2. Annual Reports by State Human Rights Commission 
(Gujarat)  
 
The State Human Rights Commission of  Gujarat  was came 
into force f rom 12 t h  September,  2006, hence the annual 
report  or reports are not  avai lable.  Of  course some 
complaints have been received regarding the custodia l 
vio lence and pr ison issues but  are st i l l  under 
invest igat ion,  hence no clear-cut  verdicts are given by 
Commission and no report is  avai lable.  
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8. Relevant case studies of Gujarat High Court 
 
But those who have no pennies 
O, what do they do, pray? 
Lie down and get themselves buried 
While the world goes its way? 
O, no, for we’d have no pounds, then, 
If they were allowed to do that! 
For without their toiling and moiling 
We’d none of us grow fat. 
Bertolt Brecht, Three Penny (Novel) 
 
It is an eye-opener fact that in India approximately 76% of prisoners 
are undertirals who owing to their poverty cannot furnish bail even in 
respect when the Courts have passed the orders of bail. 1 
 
Though The Constitution of India provides various Fundamental  Rights 
under Article 19,20, 21 & 22,  moreover, Article 32 provides Rights to 
Constitutional  Remedies for filing the appropriate proceedings for 
enforcement of such rights and to get favourable directions or orders or 
writs including writs in nature of Habeas Corpus, Mandamus, 
Prohibition, Quo Warranto and Certiorari before the Supreme Court or 
under Article 226, the same remedies can be availed through High 
Court also, but the basic issue for an ordinary layman or a poor 
prisoner are of  (a) legal knowledge that what are the fundamental 
rights and what are the remedial rights in case of violation of 
fundamental rights (b) should have financial capacity to afford to 
purchase services of competent lawyer who can rescue the accused or 
prisoner in cases of violation of such fundamental rights. Even many of 
ordinary citizens or even prisoners are not aware of free legal aid and 
advice available from the State machinery and they and their family 
miserably suffer the problems of non-availability of competent legal aid 
and services. The Author of Poem might have felt that the pennies, or 
pounds and rupees are bigger than the personal rights, Human Rights 
or even Constitutional Fundamental Rights. All the rights are required 
to be motivated or even mobilised with the catalytic power of money. 
The philosophy of Human Rights is a quest for enumerating minimal 
rights of every individual which is essentially based on the intrinsic 
principle of reciprocity; the inherent idea embraced therein being the 
respect and protection of dignity of each human being by others. 
Human Rights grow out of the feeling of injustice which human beings 
experience in their bodies and minds when their humanity is abused or 
denied.2 In words of President Jefferson, Human Rights are “inherent 
and inalienable rights of man” means by sentencing an accused to 
prison, he does not loose all his basic rights in toto. The minimum 
rights as a human being must be available to him. However, Human 
                                                 
1 
 
Upendra Baxi (1980) “The Supreme Court Under trials: Under trials and the Supreme Court”. In: Supreme Court Cases Vol.1, No.35, 
pp.45-46, at p.45 (Journal). 
2 
 
Terra Femina (1994) “Crisis of Civilization.” In “ Richard Reoch (ed.) Human Rights : The New Consensus, London : Regency Press 
(Humanity) Limited, pp. 77-8, at p.77 
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Rights abuses against the persons behind the bars. The prisoners 
have been taking a place in India unabated. Ill-treatment of prisoners, 
ill-kept register, corruption and a callous disregard for the basic Human 
Rights of the inmates have happened to be the hallmarks of the prison 
administration in India.3 Unchecked outbursts of prison violence 
frequently violated prisoners’ right to life.4 It is generally observed that 
all the prisoners, under trial or convicted once sent into the prison by 
the order done in accordance with the procedure established by law; 
their lives are rewinded in retrospect of medieval age in Indian prisons. 
The only ray of hope is from the judiciary which makes them survive as 
a human being. In other words, judiciary comes to rescue the rights of 
prisoners specifically the poor prisoners. Fortunately the judicial 
activism has contributed a lot for Human Rights of such deprived and 
disguise prisoners. The cases of Hussainara Khatoon, Sunil Batra, 
Rudul Shah, Nilbati Behera etc. are the landmark cases on the path of 
Human Rights. The Universal Standards of Human Rights are 
accepted by all nations and finally every person and every organs of 
the society must be equally provided the benefits of the same without 
any discrimination and with equality in civilised state. Indian prisons are 
concentrated with problems of overcrowding, barbarian and cruel 
torturous treatment to the prisoners, corruption and favourism, lowest 
standard of minimum physical requirements of accommodation, non-
hygienic conditions, substandard food facilities and even poor medical 
facilities. The State Government and Central Government both are 
absolutely careless and neglecting the prison matters such as funding 
the prisons, staffing the prisons, maintaining the prisons etc. “The 
Fundamental Rights, which also include basic Human Rights, continue 
to be available to a prisoner and these rights cannot be defeated by 
pleading the old and archaic defence of immunity in respect of 
sovereign acts”.5  Article 22 and specifically as per Clause I & II 
confirms certain rights on person arrested and detain in police custody 
as under:- 
 
(A) Person must be informed about the grounds of detention as 
soon as possible. 
 
(B) Must be produced before the Magistrate within twenty four hours 
of arrest. 
 
(C) He is entitled to consult and to be defended by, an Advocate of 
his choice and 
 
(D) If such person is to be detained for more period when twenty 
four hours, it can be done only with the authority of the State.6 
 
 
                                                 
3 
 
K.P.Singh (1990): Locus Standi in Public Interest Litigation: A Polestar of Judicial Activism.” In: S.P.Singh Makkar (ed.) Constitutional Law: 
A Miscellany, Jalandhar: ABS Publications, pp.234-67, at p. 244. 
4 
 
http : // www. hrw. org/ advocacy / prisoners.  
5 
 
State of Andhra Pradesh v. Challa Ramkrishna Reddy (2000) 5 SCC 712 
6 
 
Banpati Keshave Rau v. Hafijul Hasan, AIR 1954 SC 632 
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The same ingredients were considered to be of vital importance as 
expressed by Supreme Court in several cases. Same way in case of 
Madhu Limaye7, the Supreme Court decided that the grounds were not 
found sufficient, tangible for the arrest of person, hence, the detention 
was unlawful and detenu was entitled to release immediately. Thus the 
role of judiciary commences with the arrest of person, during police 
custody, judicial custody, trial and even after the conviction. Conviction 
is not the end of duties of judiciary. The role of judiciary ends only and 
only on accomplishment of complete sentence by the prisoner or on 
release. It is beyond doubt that Indian judiciary specifically the 
Supreme Court of India has played significant and vital role involving 
prison jurisprudence in India which is evident from the survey of judicial 
decisions of the Supreme Court in which the Supreme Court has 
utilised the law as a tool for social revolution and very precisely in 
areas of prison as well as Human Rights. Indian Courts have testified 
that these are the courts for the poor, downtrodden and marginalised 
peoples’ court. Of course, the lower courts have certain inherent 
restrictions of countries’ criminal justice system, which suffers from (a) 
substantive and procedural deficiencies (b) acute shortage of judiciary 
as well as staff (c) heavy backlog of pending cases (d) neglected 
behaviour of the Government as far as monetary aspect and funding 
and administrative facilities are concerned.  
 
“A prisoner wears the armour of basic freedom even behind the bars 
and that on breach therefore, by lawless officials the law will respond to 
his distress signals through “writ add the Indian human as a constant 
companion – the court armed with Constitution”.8 
 
Gujarat High Court has delivered series of judgments pertaining to 
protection of Human Rights of pretrial prisoners and under trials 
prisoners on different issues such as (1) custodial violence (2) 
custodial death (3) prison administration (4) compensation to the 
victims in suitable cases either in police custody or in judicial custody 
(5) prevention of misuse of handcuffing (6) rights to get bail (7) speedy 
trial etc. Specific guideline and speaking orders as passed directing the 
jail authority pertaining to the issues to the prisoners. Out of the series 
of the cases some most relevant to the thesis i.e. to the under trial 
prisoners and prison management are discussed as under:- 
 
1. Suresh Jugalkishore v. Superintendent, Central Prison, Ahmedabad 9.  
 
1.1 Facts/issues of the case 
 
In this case Suresh Jugalkishore and others were the under trial 
prisoners of Sabarmati Central Prison. The main grievances faced by 
these prisoners were as under:- 
 
(1) The prison authority was not allowing them to keep their private 
tiffin in their barrack at night. Means under trial prisoners were 
                                                 
7 
 
Madhu Limaye, AIR 1969, SC 1014 
8 
 
Sunil Batra (II) v. Delhi Administration, AIR 1980 SC 1589 
9 
 
1991 GLR – 2/708, 1991 GLH – 2, 347 
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demanding that since they are eligible to get the facility of 
getting the food at own cost from outside prison hence they 
must be allowed to use tiffin at their convenient time in their 
barrack in night hours to facilitate their dinner schedule. The 
prison authority is supposed to allow the private food supplied 
by the relatives of under trial prisoners from outside actually it 
was allowed also but here it was a question of precise time 
schedule during which under trial prisoners are required to finish 
their dinner which was not acceptable to under trials, hence they 
filed Special Criminal Application No.366 of 1990. 
 
(2) The prison authority was regularly and repetitively obstructing 
the sound sleep at night under the pretext of surprise check of 
barracks at night. The petitioners were contesting the argument 
that for elementary right of human existence to have food and 
peaceful sleep at night. The surprise check should not be done 
during unreasonable hours which would deprive the prisoners 
from peaceful sound sleep. 
 
On basis of above mentioned facts and issues, the Special Criminal 
Application was filed before Hon’ble High Court. 
 
1.2 Relevant Act/ Articles of Indian Constitution referred 
 
(I) Article 21 of Indian Constitution 
 
 Petitioners main contention was based under the provisions of 
Article 21 regarding the personal liberties and right to life as 
guaranteed by the Constitution. It was argued out by the 
Learned Counsel of the petitioners that petitioners as under trial 
must be entitled and permitted to have food from outside twice 
in a day and they should be free in jail to take their food at any 
time of their choice and they should be allowed to keep the 
same with them in barrack and they should not be compelled to 
take the food at the fixed time for the convicted prisoners. 
Moreover, the surprise check at night is unwanted because in 
evening while closing the barrack the complete check is done by 
the jail authority, therefore, there is no cause for further check at 
night at unreasonable hours which deprives petitioner from 
peaceful, sound sleep which is violative of Article 21.  
 
(II) The petitioners/respondents referred Section 31,32 & 58 of the 
Prison Act, 1894. 
 
 For the first grievance of availability of food as per the preferable 
time by the under trials and at preferable place i.e. in barrack for 
which they describe about the Prison Act, Section 31, 32. 
Section 31 provides maintenance of certain prisoners from 
private sources : a civil prisoner or an unconvicted criminal 
prisoner shall be permitted to maintain himself, and to purchase, 
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or receive from private sources at proper hours, food clothing, 
bedding or other necessaries, but subject to examination and to 
such rules as may be approved by the Inspector General. 
Section 32 provides restriction on transfer of food and clothing 
between certain prisoners : no part of any food, clothing, 
bedding or other necessaries belonging to any civil or 
unconvicted criminal prisoner shall be given, hired or sold to any 
other prisoner, and any prisoner transgressing the provisions of 
this section shall lose the privilege of purchasing food or 
receiving it from private sources, for such time as the 
superintendent thinks proper. According to which petitioners as 
under trial prisoners should be permitted to receive food from 
private sources at proper hours and should be allowed to 
consume at their suitable hours even at night hours. 
 
(III) The Bombay Jail Manual, Chapter 22, Rule 687,697 & 699. 
 
 The respondents submitted that as per above Rule, all prisoners 
should follow ordinary daily routine and during 10.45 a.m. to 
11.45 a.m., it is a time for morning meals as well as 4.45 to 5.45 
p.m., it is a time for evening meals and the meals should be 
served hot and it should be served in condition which is free 
from contamination. Moreover, the Officers In-charge should see 
after the meals, the premises are thoroughly clean and every 
prisoners thoroughly clean his pots. 
 
(IV) Gujarat Prisoners (Routine) Rules, 1973 
 
 According to above rules which came into force from 
01/12/1973, the aforesaid timings are fixed for meals. Moreover, 
respondents stated that a uniform practice is followed in all the 
jails throughout the state of Gujarat. It was further stated that 
about 15% of the under trial prisoners have their private tiffin 
arrangement and as on 16/04/1990 only 95 out of 720 under trial 
prisoners were having their private tiffin arrangements. Initially a 
Circular dated 18/01/1985, it was a practice that private tiffin 
was allowed to be kept in the jail in the barracks of under trials 
were permitted but it was noticed over a period that other 
prisoners who were not entitled to have such facility were also 
availing this practice and were taking undue advantage of that 
practice and there was flagrant violation of Provision 31 and 32 
was done hence that circular dated 18/01/1985 was cancelled.  
 
(V) Gujarat Prisons (Staff Function) Rules, 1975, Rule 8. 
 
 In exercise of the powers under Section 58 of Prison Act as well 
as above rule No.8 inspection of prison in respect to every 
central prison and district prison at least once in a month in 
addition to the regular inspection, he may also inspect any 
prison if he considered that there is a special reason for doing 
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so. Moreover, Inspector General of Prison had authorised three 
officers of different jails for surprise inspection. Moreover, in 
year 1989 on 20 occasions  such checking is done in Sabarmati 
Central Prison and on 8 occasions the surprise checking is done 
till the date of  the Affidavit–In-Reply i.e. 19/04/1990. It is many 
times observed that even some members of local jail staff  may 
be involved in illegal activities which might occur during the night 
time. Even otherwise on apprehension of such activities which 
may take place at night the authority is duty bound to prevent 
such activities which is possible through surprise check only at 
periodical intervals.  
 
1.3 Important case laws referred 
 
Petitioners presented the case of Kharaksingh v. State of U.P. & 
others. , AIR 1963 SC 1295. In this matter Supreme Court held that 
“domiciliary visits” of a police officer to search and inspect a private 
house at night would be intrusion into the residence of citizen and 
knocking at his door with disturbance to his sleep and ordinary 
comforts would not be amount to violation of Article 19 (1) (d) of the 
Constitution, it would amount to deprivation of personal liberty 
guaranteed by Article 21 as an unauthorised intrusion into a person’s 
home and disturbance caused to him thereby would be violative of 
common law, right of man and ultimately the liberty. 
 
1.4 Grounds and prayer of the matter 
 
Petitioners main grounds were under the violation of Article 21, the 
precedent of Kharaksingh and provisions of Section 31,32 about right 
to avail the food from outside. Proper food at convenient time and 
sound sleep without any disturbance during the night hours must be 
available in prison. 
 
1.5 Order passed by the Court 
 
Hon’ble High Court passed an order that the Jail Authority have any 
power to make the jail administration effective and efficient and it 
cannot be said that in any manner violates any personal liberty of any 
prisoner. There is no merit in contention that such surprise inspection  
at night which is necessary in interest of effective and efficient 
administration of jail is in any manner violative of personal liberty of 
prisoner . There is no merit in second contention also. In the result, this 
petition is dismissed rules discharged. 
 
1.6 Evolutionary notes 
 
On face while reading the judgment, it gives primary impression of 
violative of Human Rights of under trial prisoners but the re-reading, 
detailed reading. analytical reading, interpretive reading definitely 
drives the wise reader who draw the conclusion that it is a just and fair 
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judgment in interest of overall efficiency, integrity and administrative 
conveniency of prison administration as well as it safeguards the 
discriminatory treatment among financially privileged and unprivileged 
prisoners. Uniformity in rules and jail administration is a condition 
precedent for effective and efficient standards of controls and 
discipline.  As discussed in matter only 15% of under trial prisoners 
were having their private tiffin arrangement, hence the remaining 85% 
under trial prisoners for whom affordability for private tiffin was not 
possible should not be ignored. The special liberties to 15% prisoners 
may create atmosphere of discrimination for majority of other under 
trials group. Moreover, surprise checks at night is also absolutely 
essential to maintain internal law, order and security. The chances of 
involvement of prison staff with hardcore criminals increases in 
absence of such types of surprise checks.   
 
The Civil Procedure Code order 21 provides when a debtor is to be 
sentenced to a civil jail then the Decree holder is required to deposit 
Rs.60 per day (Rs.30 for lunch and Rs.30 for dinner), for the total days 
of sentence then and then the order for the sentence become effective. 
This legal provision is based on assumption that per day 60 rupees is 
incurred as expenditure for food bill but actually in present prison 
system per inmate the amount spent by prison authority is very less, 
moreover, in small jails the contractors are providing very poor quality 
food because of the heavy rate of corruption. It is really violative of 
Human Rights and Human Dignity of inmates. 
 
2. LokAdhikar Sangh v. State of Gujarat10 
  
2.1 Facts/issues of the case 
 
It was a PIL filed at the instance of Lok Adhikar Sangh, A Human Right 
Organisation working in areas of protection of civil liberties and 
democratic rights for poor and downtrodden people of Gujarat. The 
petition was filed on behalf of Smt. Ushaben Satishbhai Punjani whose 
husband Satishbhai Punjani was alleged to have brutally beaten up by 
District Superintendent of Police, Jamnagar and as a result Satishbhai 
died. On dated 08/01/1992, Police picked up Mrs.Satishbhai along with 
Bakulbhai and Narsinhbhai for interrogation. In Police Station, D.S.P., 
Jamnagar during interrogation gave them beating with big stick. First 
Bakulbhai and Narsinhbhai were given 30 to 40 blows. Lastly 
Satishbhai Punjani was beaten seriously causing the injury on various 
parts of body and some blows on his chest and stomach. Thereafter 
D.S.P. left the Police Station. After some time, Police Inspector, 
Kanaksinh Sodha arrived at police station and allowed all the three to 
go home and to report back next day at 4.00 p.m. The condition of 
Satish Punjani was critical and under the consultation of Dr. Suresh 
Mehta, he was to be hospitalised on the way to hospital he lost the life. 
The postmortem was conducted in Ervin Hospital. As per the report 
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1998 GLR 1 – 61, 1997 GCD – 4, 283 
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Satish died due to cardiac arrest on account of coronary insufficiency 
as a result of coronary blockage. The citizen of Jamnagar made 
several representations to various authorities of State, D.S.P. Rajgor 
was transferred immediately. The Chief Minister ordered for immediate 
payment of Rs.25,000/- to the widow of deceased Satishbhai from the 
relief fund of Chief Minister. Moreover, full and independent inquiry by 
Medical Board was ordered.  
 
2.2 Relevant Act/ Articles of Indian Constitution referred 
 
(I) Article 226 of Constitution 
 
Learned Counsel for Respondent No.2, the then Superintendent 
of Police, Jamnagar, Mr. Jitendra Rajgor argued out that it is not 
open for the Hon’ble Gujarat High Court in exercise of its power 
under Article 226 of Constitution of India to undertake an 
exercise to identify the accused and direct prosecution.  
 
(II) The deceased Satish was one of the accused in a case 
registered being C.R. 11 of 1992 at Police Station, Jamnagar 
U/s. 363, 366 and 114 i.e. kidnapping, a minor girl for forcible 
marriage and abetment.  
 
The case registered against the victim of custodial violence was 
of involving in kidnapping a minor girl of a widow. 
 
(III) A death case being No.1 of 1992, Section 323 of I.P.C. 
 
This case was registered under I.P.C. 323 was for causing 
voluntary hurt which is punishable with imprisonment of one 
year or fine or both. Actually Section 322, 324, 325, 326 and 307 
were required to be applied while registering the accidental case 
being No.1 of 1992 under provisions of 174.   
 
(IV) Section 2 (G), Section 2 (H), 154, 155, 156, 157 of Code of 
Criminal Procedure.  
 
(a)  Section 2(G) 
 Section 2(G) defines inquiry which means every inquiry 
other than trial conducted under the code by the 
Magistrate or the Court must be distinguished from 
investigation under Chapter XII.  
 
(b) Section 2 (H) 
 An inquiry normally conducted by the Magistrate of Court 
whereas investigation is conducted by a Police Officer or 
any person other than the Magistrate or Court. It includes 
under the Code for the collection of evidence, evidence 
conducted by the Police Officer or any person other than 
a Magistrate who is authorised by the Magistrate in this 
behalf.  
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(c) Section 154, 155, 156, 157 of Code of Criminal 
Procedure 
 
 The powers of Police Officer to investigate cognizable 
offences, to send the report in such other procedural 
aspects. 
 
2.3 Important case laws referred 
 
(1) D.K.Basu v. State of West Bangal,1997,2 GLR (1631) SC 
 
 “the objective is to apply bam to the wounds and not to punish 
the transgressor or the offender as awarding appropriate 
punishment for the offence must be left to the Criminal Courts in 
which the offender is prosecuted, which the State, in law, is duty 
bound to do so.”  
 
 “dealing with the vicarious liabilities of the State, the Court held 
that the monitory or pecuniary compensation is an appropriate 
and indeed effective and some time is a suitable remedy for the 
redressal of the established infringement of fundamental right of 
a citizen by the public servant and the State is vicarious liable 
for their acts. 
 
(2) Charinjit Kaur v. Union of India, AIR 1994, SC 1491 
 
 A husband of petitioner was Major in army was posted at Kargil. 
On complaint of chest pain, it was found, it was ischemic heart 
disease. She rushed to lay her husband was not provided with 
proper treatment. She requested to air lift her husband to 
Ambala. She lost her husband during the transit and Army 
Authority shown her burned body subsequent to post mortem 
examination. The reason was “extensive burns” . The Army 
Authority gave the excuse that the Major was on some private 
cooking business and later charred body was found with 98% 
burns because of kerosene oil. The compensation of Rs. 6 lakh 
was ordered to be paid along with family pension.  
 
(3) Smt. Nilabhati Bhera v. State of Orissa 
 
 Petitioner’s son aged 22 years was taken away by police in 
connection with investigation of offence of theft. Next day his 
body was found at railway track with multiple injuries. Police 
Authority argued about the escape of young boy. Supreme 
Court ordered for Rs.1,50,000 as compensation.  
 
(4) Arvindersinh Bagga v. State of U.P., 1994 (6) SCC 565 
 
 A married woman alleged to have been raped and tortured 
mentally and physically. The Apex Court directed to launch a 
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prosecution against the  erring Police Officer and to pay 
compensation of Rs.10,000 to victim woman and Rs.5000 to 
husband and other victims. 
 
(5) Savindersinh Grover, 1993 SCC Cri. 1464 
 
 The story fabricated by Police Authority for the death of 
Savindersinh on account of suicidal jump was not fruitful. It was 
a strong suspicion of misfeasance torture. C.B.I. was directed to 
register F.I.R. and to pay ex-gratia compensation of  Rs.2 lakh. 
 
(6) Indersinh v. State of Punjab, 1995 (3) SCC 702  
 
 Deputy Superintendent of Police forcibly removed seven 
persons from farm house and they were subsequently killed. No 
actions were taken by Senior Superintendent of Police and 
D.I.G. Supreme Court directed for C.B.I. inquiry, disciplinary 
action, compensation of Rs.1,50,000 to all family of seven 
persons and cost of litigation Rs.25,000.  
 
(7) Peoples’  Union for Civil Liberties v. Union of India, 1997 (I) SCC 
483 
 
 The Apex Court directed that in appropriate cases the Court 
may direct the State Government to pay the compensation to 
the family of deceased but it is not necessary to pass an order 
for prosecution of the police officials. 
 
2.4 Grounds and prayer of the matter 
 
It was contended that death of Mr. Satish was caused because of 
custodial torture as it is proved from post mortem report and the 
compensation must be paid to the widow as well as necessary action 
must be taken against concerned officers.  
 
2.5 Order passed by the Court 
 
(1) Smt. Ushaben Satishbhai Punjani, widow of the deceased 
Satishbhai was awarded a compensation of Rs.1.50 lakhs as 
interim measure. She has been paid a sum of Rs.25,000 from 
the Chief Minister’s Fund earlier and as such now she will be 
paid Rs.1.25 lakhs. 
 
(2) The said amount shall be deposited in the office of the Registrar, 
High Court of Gujarat, Ahmedbad by the Respondent No.1 
within a period of two months from the date of receipt of the writ. 
On depositing the amount, the Registrar shall invest the said 
amount of Rs.1.25 lakh in any Scheduled Bank in Smt. Ushaben 
Satishbhai Punjani’s name initially for a period of 3 years, during  
which she will receive the interest payable thereon. 
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(3) After the period of 3 years, further order shall be obtained either 
for reinvestment of the principal amount or for being paid to said 
Ushaben. 
 
(4) The Collector, Jamnagar will ensure compliance of this order 
and report to this Court within a period of 3 months. 
 
(5) Police will complete the investigation and submit Police Report 
in the Court of competent jurisdiction in accordance with law, 
within a period of two months from the date of receipt of the writ. 
 
(6) Respondent No.1 shall proceed with the departmental enquiry 
against respondent No.2 in accordance with law. 
 
(7) Any observation made in this order will not influence civil or 
criminal or departmental proceedings in the matter. 
 
(8) The petitioner is awarded a cost of Rs.2,000 payable by 
respondent No.1. Rule made absolute to the aforesaid extent. 
 
2.6 Evolutionary notes 
 
On face of order, it appears to be an interim order awaiting detailed 
investigation and  inquiry in the subject matter. Of course, it is providing 
a temporary relief to the victim’s widow in terms of money. It is really 
sorrowful state of affair to note that no specific directions for filing the 
criminal complaint against respondent No.2 of this petition were given 
under Indian Penal Code though as per the post mortem report on 
Page No.8 of the order, the seven point detailed list of “Railroad pattern 
bruises”, injuries is given narrating the severe injuries on knee joints, 
right thighs, oblique (upper and posterior side) size , bruise on lower 
and outer quadram of left hip. In conclusion, it is narrated that “All 
injuries are ante-mortem in nature and are reddish in colour and Doctor 
opined that probable cause of death as follows : “cardiac Arrest on 
account of coronary insufficiency as a result of coronary blockage.” Of 
course, the medical board has focused on the reason for heart attack 
caused by emotional trauma, moreover, there is no 100% cause and 
effective relationship between the police torture and death.  It was 
further concluded that it was a case of homicidal death.  
 
Thus High Court should have given directions for filing a criminal 
complaint and asking the detailed investigation by any other agency 
than local police for neutral and objective investigation in the matter. 
Further High Court has not prescribed time limit within which the 
compliance report must be submitted to them which may again lead to 
arbitrary, beaurocratic delay by police authority. Further High Court has 
not mentioned at any place regarding the authority to file a suit for 
compensation by widow Ushaben for the said wrong and by this time 
that claim would have been time barred. 
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3. Ibrahim Umarbhaya v. State of Gujarat11 
 
3.1 Facts/issues of the case 
 
The petitioner Ibrahim Umarbhaya, a detainue had filed the present 
petition challenging the detention order passed against him by 
Additional Chief Secretary to Government of Gujarat, Home 
Department under Sub-Section 1 of Section 3 of The Conservation of 
Foreign Exchange and Prevention of Smuggling Activities Act, 1974 
with a view to preventing the petitioner from abating the smuggling of 
goods and engaging him in transportation of smuggled goods. He was 
served with the said order on 10/05/1992 in custody practically after 
more than three years of detention along with copy of grounds.  
Originally a mini truck near village Balambha in  Jamnagar district was 
intercepted. The specially made cavity of about 3 ft. x 2 ft. with the 
depth of one and half feet was containing 164 packets. Each of it was 
containing 24 piece of gold. In all 4100 gold biscuits having total weight 
of 478.216 k.g. Petitioner’s father Umarmusa Bhaya was the owner of 
fishing boat Al JENA  which was used for smuggling during 31/12/1988 
to 01/01/1989. The crucks of the point was that the detention order was 
passed on 18/02/1989 was served on the petitioner when he was in 
custody on 10/05/1992 hence the service of order is bad, continued 
detention is bad and illegal.  
 
3.2 Relevant Act/ Articles of Indian Constitution referred 
 
( I ) The Conservation of Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974 
 
 The detention order was passed by Additional Chief Secretary to 
Government of Gujarat, Home Department , Gandhinagar under 
Sub-Section 1 of Section 3 of said Act for preventive detention 
for restraining the accused from abating the smuggling of goods 
and engaging in transporting smuggled goods. 
 
3.3 Important case laws referred 
 
(1) Binod Sinh v. District Magistrate, Dhanbad, Bihar & Others, AIR 
1986 SC 2090 
 
 In this case the order of detention was passed by Dhanbad 
District Magistrate under Section 3(2) of National Security Act on 
02/01/1986 indicating different grounds and incidents. One of 
the incident was about exchange of indiscriminate firing in the 
main market area of Katras created a great panic and alarm. 
The case was registered vide No.331/85 dated 24/12/1985 
under Section 149, 307 & 326 of I.P.C. and Section 27 of Arms 
Act.  This case was under investigation and the accused was 
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under trial prisoner in jail. The order under the National Security 
Act was futile and in useless having no practical application 
since the accused was already in prison. Of course the District 
Magistrate had filed an affidavit before the High Court of Patna 
that the petitioner (accused of case No.331/85) escaped from 
prison. Even such preventive detention order was served in jail 
to prevent proposed release of accused on bail in case 
No.331/85. It was hold by Supreme Court that this preventive 
detention was unjustifiable. 
 
(2) Rameshwar Shaw v. District Magistrate Budhavan, AIR 1964 
SC 334 
 
 The Supreme Court has observed in Para No.6 that in this case 
there were grounds for the passing of the detention order but 
after that the detenu has surrendered for whatever reasons 
therefore the order of detention though justified when it was 
passed but at the time of the service of the order there was no 
proper consideration of the fact that the detenu was in custody 
or that there was any real danger of his release. Nor does it 
appear that before the service there was consideration of this 
aspect properly. In the facts and circumstances of this case 
therefore, the continued detention of the detenu under the Act is 
not justified. Moreover it was observed that the powers of 
preventive detention must be exercised in exceptional cases for 
social defense. If a man is in custody there is no imminent 
possibility of being released, the power of preventive detention 
should not be exercised.  
 
(3) Masood Alam v. Union of India & Others, AIR 1973 SC 993 
 
 Masood Alam was arrested on 15th June 1972 pursuant to the 
order of detention dated 14/06/1972 under M.I.S.A. 1971 under 
order passed by District Magistrate of Aligarh. The fresh order of 
detention was also passed on June, 25 served on 26th June in 
jail.  The Supreme Court observed that there is no legal bar in 
serving an order of detention on a person who is in jail custody if 
he is likely to be released soon thereafter and there is relevant 
material on which the detaining authority is satisfied that if free 
the person concerned is likely to indulge in activities prejudicial 
to the security of the State or maintenance of public order.  
 
(4) Bhawarlal Ganeshmalgi v. State of Tamil Nadu, AIR 1979 SC 
541 
 
 The detention order was passed on 19/12/1974. The detenu 
was found absconding despite of all efforts Government was not 
able to arrest him until he surrendered of his own. The ground of 
delay in arrest was raised and it was submitted that the live link 
was snapped as there is a long unexplained delay between the 
date of order and arrest of the detenu. It was found the delay 
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was because of recalcitrant refractory conduct of detenu. 
Supreme Court held that there is a warrant to consider the link 
not snapped but strengthen.  
 
(5) Swarajpaul Sahu v. State of Maharshtra, AIR 1986, SC 2177 
 
 The detention order for Rampal Sahu on 16/12/1985 was 
passed under National Security Act, 1980, Section 3(2) and 
served on 17/12/1985. It was pointed out that an authority can 
legitimately come to the conclusion that detention of person was 
necessary to prevent him from acting in prejudicial manner. The 
authority had to be satisfied that if person was not detained, he 
would act in a prejudicial manner and that inevitable postulated 
freedom of action to the said person at the relevant time.    
 
(6) Kumarunnisa v. Union of India and Another, AIR 1991 SC 1640 
 
 The Supreme Court observed that if a person is in custody and 
there is no imminent possibility of his being released therefrom 
the power of detention should not ordinarily be exercised. There 
must be cogent material before the officer passing the detention 
order for inferring that the detenu was likely to be released on 
bail. The inference must be drawn from material on record and 
must not be the ipse dixite of the officer passing the detention 
order. Eternal vigilance on the part of the authority charged with 
the duty of maintaining law and order and public order is the 
price which the democracy in this country extracts to protect the 
fundamental freedom of the citizens.  
 
(7) Ramesh Yadav, AIR 1986 SC 315 
 
 Supreme Court observed that if detaining authority was 
apprehensive that in case of detenu was released on bail he 
would again carry on the same criminal activities in the area the 
proper course would be to oppose the bail application and in 
case bail was granted to challenge the order in the higher forum 
but not to circumvent it by passing the order of detention merely 
to supersede the bail order. Ordinarily a detention order should 
not be passed merely to pre-empt or circumvent enlargement on 
bail in cases which are essentially criminal in nature and can be 
dealt with under ordinary law.  
 
3.4 Grounds and prayer of the matter 
 
On the basis of Supreme Court’s observations in different matters, the 
petition was filed for the cancellation of detention order. 
 
3.5 Order passed by the Court 
 
The petition was allowed and order under challenge was set aside, of 
course with specific instructions that this order is precisely limited for 
preventive detention but it would not affect any other criminal cases.  
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3.6 Evolutionary notes 
 
Hon’ble Gujarat High Court has passed this order with clear cut 
directions as under:- 
 
(I) Preventive detention must be done in unavoidable cases when 
the authority has adequate grounds to assume that the detenu is 
likely to carry on the criminal activities if not detained, adversely 
to the society. 
 
(II) Preventive detention must not be used as an alternative remedy 
of appeals to be done against the order of bail of accused. 
Whenever, there is a suitable case of any anti-social element 
who has been granted the bail and he is likely to repeat the 
crime again, the legal remedy of filing the appeal before the 
higher forum should be exercised and not of preventive 
detention. 
 
(III) If there are visible chances of a detenue of being involved again 
in criminal activities after his release on bail then proper course 
for the State Government to adopt is to file externment 
proceedings of detenue and not to adopt the steps of preventive 
detention as a devise. 
  
4. R.P.Whagela v. State12 
 
4.1 Facts/issues of the case 
 
This matter was filed about the contempt proceedings initiated by the 
subordinate court. Bench of five senior most Judges of Gujarat High 
Court was constituted because of the importance of legal questions 
referred to it by division bench of this Court by the order passed in 
Misc. Criminal Application No.6752 of 2000. The main issue was to 
decide that High Court can take the cognisance of contempt 
proceedings in this case or it is only the Supreme Court on its judicial 
side which can deal with this matter. In Sessions Case No.220/1998, 
an accused name Bharatkumar Amrutlal Maniar was jointed tried for 
offence Under Section 302 of I.P.C. was produced with co-accused on 
24/01/2000. According to the report of Joint District & Sessions Judge 
inside the Court room has he saw the Constable carrying the handcuff 
in his hand, he questioned the accused person and the Constable 
S.L.Chudasama, Buckle No.10. After questioning them, the Trial Judge 
prepared the report and obtained the signature of accused and his 
Advocate, the constable concerned and the Public Prosecutor. The 
Constable (S.L.Chudasama – contemnor) admitted that he brought the 
under trial accused handcuffed from jail to the Court. According to the 
opinion of the Learned Trial Judge, this incident was of breach of 
different orders passed by Hon’ble Supreme Court time to time. No 
specific permission for handcuffing was obtained by Police Officer in 
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advance. He also communicated Superintendent of Police by letter 
protesting the practice of handcuffing of under trial accused without 
authorisation of Magistrate or Court concerned. He narrated that 
handcuffing practice is common in Bhavnagar and Ahmedabad District. 
He also communicated to Supreme Court through letter to take 
appropriate action and notices may be served to State of Gujarat 
through the Secretary, Home Department, Director General of Police, 
Gujarat State, District Superintendent of Police, Bhavnagar District. 
Registrar of Supreme Court placed the matter on judicial side of 
Supreme Court. The papers of case were sent to the Registrar of High 
Court by Registrar General of Supreme Court with report as under by 
letter dated 26/04/2000. “Sir, please refer to your letter No.2605/92 
dated NIL forwarding herewith the letter dated 11th February, 2000 of 
Ramesh P. Waghela, Joint District Judge & Additional Sessions Judge, 
Bhavnagar, the above matter was placed before the Hon’ble 
Competent Authority. I have been directed to inform you that in this 
respect the High Court being competent to take action in this matter in 
view of the general directions of this Court in judgment dated 
01/05/1995 passed in Writ Petition (Civil) No.22/1995 entitled “citizens 
for democracy through its President v. State of Assam and others” and 
there is no need to forward the same to this Court. In view of your letter 
along with the annexures is therefore returned for appropriate action at 
your end. Please acknowledge the receipt. Yours faithfully, Sd/ - 
26/04/2000. Here it was an issue of vital importance about the 
jurisdiction of High Court that whether High Court can initiate the 
contempt proceedings for the breach of any directions given by Hon’ble 
Supreme Court under The Contempt of the Courts Act, 1971.   
 
4.2 Relevant Act/ Articles of Indian Constitution referred 
 
(I) Article 14, 21, 32, 129, 215, 235 of Indian Constitution 
 
 Article 14 was referred for the Equality before the law and equal 
protection of law as well as Article 21 was referred as a right to 
life and meaningful life and dignified life. The handcuffing was 
violative of human dignity as narrated in the above matter. 
Article 32 was referred for the remedial rights for the violation of 
fundamental rights whereas Article 129 was regarding the 
recognisation of power of Supreme Court to punish for the 
contempt of itself. Article 215 provides the powers to punish in 
cases of contempt of itself. Here it was made clear that High 
Court can exercise only the powers in the cases of its own 
contempt and cannot exercise the powers available to Supreme 
Court under Article 129. It was made very clear that High Court 
has no jurisdiction to decide the matters pertaining to the 
contempt of Supreme Court.  
 
(II) The Contempt of the Courts Act, 1971, Section 2(C), 10, 
15(2),20 
 
 Section 2(C) defines the criminal contempt under the Act 
whereas Section 10 provides the provision to punish under the 
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Act with the prior permission of superior Court, a sub-ordinate 
Court can conduct the proceeding whereas Section 20 clearly 
provides the limitations in terms of time for initiating the 
contempt proceedings. Actually u/s.15(2) of the Act the sub-
ordinate court has to make a suitable reference to the 
concerned High Court for taking the action for contempt of court. 
 
(III) The Prisoners Act, 1994, Section 45, 55, 56,58 
 
 The constitutionality was challenged of Section 56 empowering 
the Jail Superintendent to put a prisoner in irons bar, fetters and 
handcuffing under Article 14 & 21. It was held that under this 
Section special precautions were to be taken for safe custody of 
dangerous prisoners irrespective of the fact whether they are 
awaiting the trial or have been convicted. It was further hold that 
the Prison Authority charged with the duty to maintain the 
internal affairs of the prison for the selective application of 
Section 56 would be certainly not infringed Article 14. Same way 
Section 55 was also referred in connection to Section 56 and 
are required to be interpreted jointly. Same way provisions of 
Section 45 of Prison Act declares that filing, cutting, altering or 
removing handcuffs, fetters or bars without due authority to be 
prison office. Same way the significance safeguard is provided 
in Section 58 of the Act that no prisoner shall be put in iron or 
under mechanical stand by the jailor of his own authority except 
in case of urgent necessity.  
   
(IV) Jail Manual, Rule 1289, 1290, 1291, 1292, 1293, 1294, 1295 
 
 Jail Manual Rules very precisely provides “handcuffs may be 
imposed, either separately or in addition to fetters, upon any 
male prisoner who is refractory, violent or dangerous. Same way 
rule 1291, 1292 provide authority to use such handcuffs etc. to 
prevent the escape from the prison. Rule 1294 specifically 
provides that (in case of urgent necessity, the senior Jailor may 
on his own authority impose fetters and handcuffs on a prisoner 
reporting at once the fact in Register No.13). Of course against 
the use of fetters the privileged classes define in Rule 1289 of 
the Jail Manual for female prisoners, juvenile prisoners, civil 
prisoners etc. Even a special provision is provided in Rule 1295 
that handcuffs may be imposed upon any female prisoner who is 
violent or dangerous.  
 
(V) Gujarat Police Manual, Vol.1, Para 354/1 
 
 It provides that reasonable consideration would be done for the 
safe custody and production before the Court. The probability of 
attempting to escape should be taken into account before 
handcuffing the under trial prisoners through the streets. 
 
 381 
(VI) The Prisoners (Attendance in Courts) Act, 1955, Section 3(2), 5 
 
 Under Section 3(2) of the Act, the Officer-in-Charge is under 
obligation for safe and sure to and fro travel from prison to court 
and court to prison. Under Section 5, the authority was also 
given for the same. Moreover, under Section 9 the State 
Government is empowered to make rules interalia for the escort 
of person confined in prisons to and from the courts in which the 
attendance is required.  
 
(VII) The Code of Criminal Procedure, 1973, Section 46, 49, 267, 
269,270 
 
 Section 49 of Cr.P.C. provides a person arrested shall not be 
subjected to more restrain than is necessary to prevent his 
escape. Same way Section 267 & 270 requires a person named 
in order should be taken to the court in which the attendance is 
required.  
 
4.3 Important case laws/materials referred 
 
(1) Citizens for Democracy through its President v. State of Assam 
and others, dated 01/05/1995, Writ Petition (Civil) No.22/1995, 
1995, 3, SCC 743 
 
 In the matter of handcuffing of under trials and convicts for 
putting them under fetters, the Supreme Court held that the 
handcuffs and fetters are not to be placed on under trials and 
convicts as a matter of course as it is against the human dignity. 
Such iron fetter or handcuffs can imposed only under compelling 
circumstances and with the prior permission of Magistrate or 
concerned Court. “16. We declare, direct and lay down as a rule 
that handcuffs or other fetters shall not be forced on a prisoner – 
convicted or under trial while lodged in a jail anywhere in the 
country or while transporting or in transit from one jail to another 
or from jail to court and back. The police and the jail authorities, 
or their own, shall have no authority to direct the handcuffing of 
any inmate of a jail in the country or during transport from one 
jail to another or from jail to court and back. 17. Where the 
police or the jail authorities have well-grounded basis for 
drawing a strong inference that a particular prisoner is likely to 
jump jail or break out of the custody then the said prisoner be 
produced before the Magistrate concerned and a prayer for 
permission to handcuff the prisoner be made before the said 
Magistrate. Save in rare cases of concrete proof regarding 
proneness of the prisoner to violence, his tendency to escape, 
he being so dangerous/desperate and the finding that no other 
practical way of forbidding escape is available, the Magistrate 
may grant permission to handcuff the prisoner. 18. In all the 
cases where a person arrested by police, is produced before the 
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Magistrate the person concerned shall not be handcuffed unless 
special orders in that respect are obtained from the Magistrate 
at the time of the grant of the remand. 19. When the police 
arrests a person in execution of a warrant of arrest obtained 
from a Magistrate, the person so arrested shall not be 
handcuffed unless the police has also obtained orders from the 
Magistrate for the handcuffing of the person to be so arrested. 
20. Where a person is arrested by the police without warrant the 
police officer concerned may if he is satisfied, on the basis of the 
guidelines given by us in para above, that it is necessary to 
handcuff such a person, he may do so till the time he is taken to 
the police station and thereafter his production before the 
Magistrate. Further use of fetters thereafter can only be under 
the orders of the Magistrate as already indicated by us. 21. We 
direct all ranks of police and the prison authorities to 
meticulously obey the above mentioned directions. Any violation 
of any of the directions issued by us by any rank of police in the 
country or member of the jail establishment shall be summarily 
punishable under the Contempt of  Courts Act apart from other 
penal consequences under law. The writ petition is allowed in 
the above terms. No. costs. 22. Copy of this judgment be sent to 
Government of India, Ministry of Home Affairs and to all the 
State and Union Territory Governments through Home 
Secretaries.” 
 
(2) Sunil Batra v. Delhi Administration, AIR 1978, SC 1675 
 
 Supreme Court held that “fetters, especially bar fetters, shall be 
shunned as violative of human dignity within and without 
prisons. The indiscriminate resort to handcuffs when accused 
persons are taken to and from court and the expedient of forcing 
irons on prison inmates are illegal and shall be stopped forthwith 
save in a small category of cases. Reckless handcuffing and 
chaining in public degrades, puts to shame finer sensibilities and 
is a slur on our culture. 4. Where an under trial has a credible 
tendency for violence and escape a humanely graduated degree 
of ‘iron’ restraint is permissible if and only if-other disciplinary 
alternatives are unworkable. The burden of proof of the ground 
is on the custodian. And if he fails, he will be liable in law...5.xxx 
xxx 6. The discretion to impose ‘irons’ is subject to quasi-judicial 
oversight, even if purportedly imposed for reasons of security.” 
 
(3) Premshankar Shukla v. Delhi Administration, AIR 1980, SC 
1535 
 
 Handcuffing which is held to be a violation of Human Rights of 
under trial and convicts as a part of fundamental of liberty under 
Article 21 of Constitution of India. The Rule regarding a person 
in transit between prison house and Court house is freedom 
from handcuffs and the exception, under conditions of judicial 
 383 
supervision we have indicated earlier, will be restraints with 
irons, to be justified before or after.  
 
(4) Sunil Gupta v. State of Madhya Pradesh, 1990, 3 SCC 119 
  
 In cases of extreme circumstances necessitate the escort party 
to bind the prisoners in fetters the escort party should record the 
reasons for doing so in writing and approve or disapprove the 
reasons of action of escort and issue necessary direction is the 
duty of the Court because while person is taken from prison to 
court and back to prison is under the judicial orders of the Court.  
 
(5) Khedut Majdoor Chetna Sangh Sangath v. State of Madhya 
Pradesh & Others, AIR 1995, SC 31 
 
 Supreme Court imposed the liability of maintaining values of 
human dignity and to prevent inhuman conduct on the part of 
police on judiciary. No worse lapse on the part of judiciary which 
is sentinel of this great liberties.   
 
(6) A-G. v. Leveller Magazine Limited, 1979, 1 All ER, 745 
 
 The principles of contempt of the court are laid down in this 
judgment. 
 
(7) D.K.Basu v. State of West Bengal 
 
 The Supreme Court has desired while pronouncing this 
judgment that deliberate infraction or violation of directions of 
the Supreme Court by indiscriminate handcuffing should be 
dealt with as contempt and summarily punished by all 
competent Courts in India. 
 
(8) Pallav Sheth v. Custodian & Others, 2001, AIR SCW  
 
 It was decided that Section 20 of Contempt of Court Act 
prescribes one year limitation for initiating contempt from the 
date of contempt committed. Actually after the period of one 
year a Court cannot even take the cognizance of contempt and 
cannot initiate any action. 
 
(9) Misc. Criminal Application No.6831/2001 on behalf of Central for 
Social Justice (Jan Vikas), Misc. Criminal Application 
No.6832/2001, Lok Adhikar Sangh 
 
 Both the N.G.O.s attempted to join as a party to the proceedings 
seeking the intervention which was rejected by the High Court 
on the ground that it was not a Public Interest Litigation 
proceedings but it was a contempt proceeding. 
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(10) Gurdip Singh v. State, Delhi Administrator, (2000) 1 SCC 498 
 
 The Supreme Court held that “keeping an accused under police 
custody in what manner with what precautions is a matter for the 
police administration to decide. It is for them to decide what 
essential measures are to be taken in a given case for the 
purpose of security. What security, in which manner are all in 
the realm of administrative exigencies and would depend on the 
class of accused, his antecedents and other information etc.” 
 
(11) Websters Dictionary, New River Side University Dictionary 
  
 (12) Oxford Dictionary 
  
4.4 Grounds and prayer of the matter 
 
Actually R.P.Waghela, the then Joint District & Sessions Judge, 
Bhavnagar initiated this matter on his general observation that the 
under trial prisoners in Ahmedabad, City Sessions Court as well as in 
Bhavnagar, District Court are produced with handcuffs, and very 
precisely when B.A.Maniar, the accused of 302 I.P.C. was produced on 
24/01/2000 before him. He made a written communication to Hon’ble 
Supreme Court and subsequently as per the direction given by 
Registrar General of Supreme Court; the matter was circulated to 
Hon’ble High Court. The specific object of this matter was to bring the 
Police Authority within the preview of Contempt of the Court because of 
the violations done by them repetitively regarding the Hon’ble Supreme 
Court’s directions for handcuffing to under trial prisoners. The major 
grounds of these proceedings were (i) to prevent repetitive violation of 
Human Rights and Dignity of under trial prisoners as provided under 
Article 21 (ii) to implement the verdict of Supreme Court as decided in 
very popular case of Sunil Batra & Premshankar Shukla etc.  
 
4.5 Order passed by the Court 
 
Since the matter was of vital importance regarding deciding the 
jurisdiction of Hon’ble Gujarat High Court for the matter of The 
Contempt of the Courts Act, whenever it is done in violation of Hon’ble 
Supreme Court’s orders. A special bench of five senior most Judges 
was constituted. A lengthy judgment of about thirty pages was 
delivered by Hon’ble High Court under the focus of above mentioned 
Articles of Indian Constitution, Provisions of Prisons Act, 1884, 
Provisions of Jail Manuals, Provisions of Code of Criminal Procedure 
along with its parallel discussion regarding about eleven prime 
judgments of Apex Court regarding the handcuffing of under trial 
prisoners. The issue of jurisdiction was also decided as well as the 
limitation for actions of contempt Under Section 20 of The Contempt of 
Courts Act is also referred and by taking into considerations the 
provisions of Jail Manual, immense need of handcuffing for notorious 
and strong headed under trial prisoners and very specific submission of 
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unconditional apology letters by the Police Authority tendered to the 
petitioner as well as the provisions for limitation finally the matter was 
disposed of and contempt notices were discharged.   
 
4.6 Evolutionary notes 
 
The whole episode of contempt proceedings initiated by the then Joint 
District & Sessions Judge of Bhavnagar appears to be show of judicial 
over activism and non-realistic over enthusiasm, but of course the five 
senior most Judges have really put the best efforts interpreted different 
sections of different laws, Jail Manuals, Constitutional provisions and 
delivered an excellent judgment which is really a good judgment for 
academic purposes and practically they have set a rule at the 
advantage of police authority and jail authority that handcuffing may be 
used in appropriate cases when there is a case of immense need for 
any mischievous and hardcore criminal who is likely to escape during 
the transit. The Officer-in-Charge who is producing the prisoner is liable 
for the safety and surety of himself as well as of prisoner, this sense is 
conveyed in following words:- 
 
“Cause him to be conveyed under safe and sure conduct back to the 
said prison”.  
 
The Officer-in-Charge is under the statutory obligation to ensure that 
the prisoner does not escape and is safely and surely brought to the 
court from the prison and taken back. This judgment may appear to be 
adverse to the handcuffing issues of Human Rights but same way 
surety and safety of prisoners is also a must to maintain law and order 
and to fulfill the obligations of the officer concerned for the under trials.  
 
5 Jyotsanaben Govabhai Vaghri v. State of Gujarat 
 
5.1 Facts/issues of the case 
 
A complaint was lodged by Police Inspector, Kheralu Police Station 
Under Section 110, 117 of Bombay Police Act vide F.I.R. No.7/06 on 
15th January, 2006 at 10.45 a.m. It was alleged that the lady was doing 
indecent behaviour in public place and she was arrested and produced 
before the J.M.F.C. Court and Court passed an order for judicial 
custody. Subsequently she was produced three times from the judicial 
custody before the Court on 27/01/2006, 09/02/2006, 27/02/2006 and 
released on bail by depositing the cash amount of Rs.500 on 
02/03/2006 by one N.G.O. and she was released from the judicial 
custody from Central Jail, Sabarmati.  
 
Bombay Police Act, Section 110 & 117 to be read jointly which 
provides only for financial penalty of maximum Rs.100 in case of 
conviction. There is no provision for imprisonment. This is a case of 
pre-trial conviction and illegal detention both by Police Authority and 
Judiciary in collusion of each other of a illiterate, poor, helpless and 
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backward class lady. At the first instance, she could have been 
released by police authority at the initial stage of arrest on personal 
bond at police station only or the same procedure of granting the bond 
could have been done by the Court of J.M.F.C. Court of Kheralu but 
she was sent to judicial custody on 15th January, 2006. She was not 
availed with free legal aid or right to engage an advocate of choice. 
The same error was repeated further for three times at the intervals of 
fourteen days subsequently and she was always been again sent to 
the judicial custody. It was a gross violation of Human Rights of 
illiterate lady.  
 
5.2 Relevant Act/ Articles of Indian Constitution referred 
 
 (I) The Bombay Police Act, Section 110, 117 
 
These sections are for noncognisable offences and only 
punishable with the fine of maximum Rs.100 on conviction. The 
accused can be released on personal bonds. There no provision 
of judicial custody. 
 
 (II) Article 19, 21 of The Indian Constitution 
 
It was a violation of Article 19 & 21 of the Indian Constitution 
because she was deprived of personal freedoms and liberties 
except the procedure established by law. 
 
(III) Section 344 of The Indian Penal Code 
 
This section provides imprisonment for three years for illegal 
detention for more than 10 days which may be made applicable 
to both police as well as judicial authority.  
 
5.3 Important case laws referred 
 NIL  
  
5.4 Grounds and prayer of the matter 
 
Since the offence under the B.P.Act was noncongnisable and pre-trial 
illegal detention was done by Police and Judicial Authority in collusion 
with each other instead of granting the release on personal bond. Since 
the matter is pending for the trial at the lower Court at Kheralu. An 
N.G.O. named Dastak filed a petition before Hon’ble Gujarat High 
Court vide Special Civil Application No.4915 of 2006 was summarily 
dismissed on 20th March, 2006 by the division Bench and the appeal 
was preferred vide Civil Appeal No.2512 of 2007 arising out of S.L.P. 
15505 of 2006 before the Hon’ble Supreme Court on the ground that 
the lower Court has not examined the materials on record and not 
passed a speaking or reasoned order. 
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5.5 Order passed by the Court 
 
Hon’ble High Court rejected the matter on 20th March but Supreme 
Court remanded the matter as narrated above for a fresh appraisal of 
matter in accordance with law to dispose of the matter as expeditiously 
as possible preferably within three months on 14th May, 2007. Now the 
matter is again pending before the Hon’ble Chief Justice of Gujarat 
High Court vide Special Civil Application No.4915/2006 and High Court 
has issued a notice to the opponents.  
 
5.6 Evolutionary notes 
 
Actually it was a very heinous crime committed by both police and 
judicial officer jointly against an illiterate, poor, downtrodden lady of 
small village in three manners as under:- 
 
(i) Since the offence was noncongnisable, she should have been 
granted release on personal bond by police or by court on the 
very same day of arrest i.e. on 15th January, 2006. This was a 
case of bailable offence and as per the Section 436 (A) of The 
Criminal Procedure Court, the Magistrate has no other option 
but to release the accused lady on personal bond which was not 
done by him hence he was liable for the gross violation of 
Human Rights of accused. 
 
(ii) On conviction after the trial the maximum penalty of Rs.100 can 
be imposed but till today the trial is pending though she was 
sent to judicial custody which can be said in legal language as a 
pre-trial conviction and illegal detention. There is illegal 
detention if seriously viewed by Hon’ble High Court in the matter 
which is pending before it as remanded by Hon’ble Supreme 
Court, the provisions of Section 344 of I.P.C. can be made 
applicable to both Authorities i.e. Police Authority and Judiciary. 
This case is admittedly a case of petty offence and therefore, 
Magistrate was to follow the procedure of Section 206(2) of 
Criminal Procedure Code, which is also not followed by him and 
even High Court was also not serious while dismissing the 
matter at the first instance hence the NGO was forced to move 
to Supreme Court. 
 
(iii) Though very rigorous propaganda is done for free legal aid and 
its availability and many committees are made at District as well 
as Taluka level, but in this case neither police authority, judicial 
authority nor legal services committee of Kheralu Taluka 
bothered to provide her free legal aid though she was illiterate, 
downtrodden, poor class lady fully eligible and entitled to get 
free legal aid.  
 
 The matter was presented before National Human Rights 
Commission on 20/03/2006 which was placed before the 
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Commission on 22/03/2006 vide case No.1436/13/2005-06/ 
U.C./W.C. and repetitive reminders made thereafter and 
correspondence done with Human Rights Cell, Police Bhavan, 
Gandhinagar. No concrete action has been taken by them till 
today.  
 
6 Sitaben Govabhai Desai (Rabari, Wife of Govabhai Nagjibhai Rabari)  
v. State of Gujarat13 
 
6.1 Facts/issues of the case 
 
Because of the gang war among the under trial prisoners in Sabarmati 
Central Jail, Ahmedabad one inmate Mr. Chetan Batary was assaulted 
with lethal weapon, iron rod etc. and was killed within the prison 
premises. The criminal complaint was lodged by prison officers before 
the Sabarmati Police Station vide C.R.No. 327/05 and for the criminal 
conspiracy as well as for the murder of Chetan Batary, the Gova 
Rabari (husband of present petitioner) is one of the accused and the 
matter was under investigation on relevant time. The accused is 
himself considered to be strong headed person but for safeguarding his 
life against the probable revenge action from other groups of under 
trials or any other probability of his murder during the investigation 
procedure or during the process of trial as a precautionary measure 
this petition was filed by his wife Sitaben. So the real cause of action 
which motivated this Criminal Application was the safety of the life of 
accused Gova Rabari. The matter was conducted from 08/09/2005 to 
29/03/2006 during which continuous investigation procedure under the 
supervision and direct control of Hon’ble High Court was done. The 
reports have been called from Prison Authorities. The serious lapses 
on the part of Prison Authority was brought to the notice of Hon’ble 
High Court. Illegal and corrupt practices was also brought on record by 
High Court. The different criminal gangs operating from jail i.e. Gova 
gang, Wahab gang, Bhai Thakur gang, Godhra Carnage gang, Gentia 
gang. Even the availability of Charas, Wine, Brown Sugar and items 
from intoxicating were easily available sold and consumed as observed 
by High Court. As further observed the rates of corruption are as 
under:-  
 
“(1) for shaving Rs.200 per month, (2) for allowing to eat their own milk 
and bread Rs.100 to 300 per month, (3) Rs.500 for getting admitted in 
the dispensary of the jail, (4) Rs.1, 200 to Rs.1,500 to the Jail Doctor 
for sending the prisoner to Civil Hospital, (5) Rs.10,000 to Rs.15,000 to 
the Civil Doctor for admitting the prisoner in the Civil” 
 
Even the gambling was also a continuous activity within the jail 
premises and the staff who try to stop such activity was badly beaten 
up by the prisoners. The complaints of the staff for the gambling and 
subsequent beating by the prisoners were on police record and even 
                                                 
13 
 
Special Criminal Application  No.1044/2005  
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the staff members were demanding immediate transfer to other jails. 
Moreover, it was observed that the jail was overcrowded more than 
three times than its capacity. Hence it was very difficult to control the 
position of law and order by the limited prison staff members.  High 
Court also closely examined and put deep efforts to study certain 
standard books on prison administration as narrated under:- 
 
(1) Administration of Criminal Justice, The Correctional Services 
edited by Shri  N.K.Chakrabarti 
 
(2) Criminal Law and Criminology by K.D.Gaur  
 
(3) Criminal Justice by K.I.Vibhute 
 
6.2 Relevant Act/ Articles of Indian Constitution referred 
 
(i) Article 21 
 
Much elaborative narration or discussion is not available in said 
judgment regarding the said Article but it is referred as 
availability of Right to Life to the prisoners. More categorically 
the High Court has emphasis on safety and security of prisoners 
within the four walls of prisons. 
 
(ii) The Prison Act, 1894 
 
The said Act is also preferred for the purpose of classification of 
prisoners as well as the provisions for the safety and security. Of 
course detailed Section-vise discussion is not available in 
judgment. 
 
6.3 Important case laws referred 
 
(1) Sunil Batra v. Delhi Administration 
 
 High Court has observed in Para No.9  of order dated 
21/09/2005 that Justice V.R.Krishna Iyer has narrated three 
principles pertaining to maintenance of Human Rights in prison 
as under:- 
 
(I) Maintaining the human dignity (a person in prison does not 
become a non-person) 
 
(II) Right of Prisoners  
 
(III) Need of special categories of prisoners (women, juveniles and 
under trials) 
 
(2) A Circular issued by Hon’ble High Court for the visit to jail by 
District & Session Judge dated 5th October, 1981. 
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(3)  Bhuvan Mohan Patnaik & others v. State of Andhra Pradesh & 
others, AIR 1974 SC 2092 
 
(4)  Charles Sobhraj v. Superintendent of Central Jail, Tihar, AIR 
1978 SC 1514 
 
 Both the judgments are referred by High Court as a source of 
administrative circular issued by High Court for visiting the jail by 
District & Sessions Judges of the State issued on 5th October, 
1981. 
 
6.4 Grounds and prayer of the matter 
 
Since due to gang war among the under trial prisoners one of the 
inmate was murdered by other co-inmates and the petitioner’s husband 
was one of the main gangster as well as accused of the said matter, 
his wife (Sitaben) filed this writ for protection of the main accused Gova 
Rabari and following prayer was made in petition:- 
 
(I) Your Lordships may be pleased to issue a writ of mandamus or 
any other writ in the nature of mandamus and or any other writ, 
order or direction directing the respondent Authorities to take all 
preventive measures so as to save the life of the husband of the 
petitioner. 
 
(II) Your Lordships may be pleased to issue directions to regulate 
the transit of the petitioner’s husband  for the purpose of 
interrogation including his transit from one Jail to another Jail 
under the strict observance of High Rank Official not below the 
rank of Asst. Commissioner of Police, he may be guarded 
properly so as to rule out all the possibilities of his attempt to 
escape so that under the guise of his escape, the officials may 
not take the protection of encounter, he may be periodically 
placed under constant observation of a Medical 
Practitioner/Doctor, his interrogation may be carried out only 
during day hours and not during night hours and one friend 
accompanied with the lawyer’s presence at a reasonable 
distance may be permitted and he also may be permitted to take 
legal advice from the lawyer. 
 
6.5 Order passed by the Court 
 
Interim directions were given by High Court to the Prison Authority on 
21/09/2005 vide Para 10 as under:- 
 
Para 10. In view of the observations, it deserves to be recorded that 
this Court is inclined to issue following directions: 
 
(a) After classification of the prisoners into separate categories of 
male, female and juvenile, there will be general classification of 
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all prisoners into two categories; one category of the convicted 
prisoners and the another of the under trial prisoners. 
 
(b) Under no circumstances, the under trial prisoners shall be kept 
with the convicted prisoners and there will be absolute 
separation of under trial prisoners and convicted prisoners; 
 
(c) The State shall set up two separate hierarchies for supervision 
of the jails/areas for the under trial prisoners and for convicted 
prisoners. The staff of jail authority, its management and 
functioning shall altogether be separated; 
 
(d) Even amongst the under trial prisoners and convicted prisoners, 
there will be inter se classification on the basis of punishment for 
the alleged offence or offence committed as the case may be, 
as under: 
(i) where the punishment is upto three years or the actual 
punishment imposed of three years. 
 
(ii) where the punishment is for 3 (three) to 7 (seven) years of the 
alleged offence / offence committed.  
 
(iii) where the punishment is for 7 (seven) to 10 (ten) years for the 
alleged offence / offence committed. 
 
(iv) where the punishment is for more than 10 (ten) years but upto 
14 (fourteen) years for the alleged offence / offence committed. 
 
(v) where the punishment is for more than 14 (fourteen) years for 
the alleged offence / offence committed. 
 
(e) The efforts shall be made by the Jail Administration to see that 
as far as possible the under trial prisoners or the convict, as the 
case may be, shall be kept with the prisoner of the same class 
separately, as referred to hereinabove and in case of non-
availability of space such under trial prisoners or the convict, as 
the case may be, shall be kept with the prisoners in the next 
inter se class, in the serial order as referred to above. 
 
(f) Two separate, one for administration and another for physical 
harassment, complaint boxes shall be kept inside the common 
place of all jails, where the prisoners can have easy access. 
Just below the complaint box, the stationery/paper and pen shall 
also be made available to all prisoners. 
 
(g) The complaint box for maintenance of the administration as well 
as for the complaint box for physical harassments, both shall be 
under the direct control and lock and key of the learned District 
Judge of the area in which the jail is situated. 
 
(h) In case the administrative complaint is received, the same shall 
be forwarded by the learned District Judge to the concerned 
Officer of the State government not below the rank of Dy. 
Secretary and after receipt of the said complaint, corrective 
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measures shall be taken and the report shall accordingly be 
made to the learned District Judge within a period of two months 
from the date of receipt of the said complaint. In absence of any 
report, it would be open to the learned District Judge to take 
appropriate action against the concerned Officer of the Jail 
whose action is complained about inside the jail. 
 
(i) So far as the complaints for physical harassment are concerned, 
the learned District Judge shall get the inquiry conducted by the 
Officer not below the rank of Chief Judicial Magistrate and the 
report shall be called for by the learned District Judge within a 
period of three months from the date of entrusting such inquiry. 
Copy of such complaint shall also be forwarded to District Legal 
Aid Authority for participation at the stage of inquiry, if it is so 
desired by the concerned prisoner, may be convict or under trial 
prisoner. In the matter of complaint for custodial death inside the 
jail, immediate action shall be directed by the learned District 
Judge within 48 hours from the date of receipt of such 
complaint. It would also be open to the learned District Judge to 
entrust the inquiry to the Officer whom he may find suitable for 
such purpose. 
 
(j) After the report is received by the learned District Judge, the 
same shall be forwarded to the Committee which is appointed 
due to non-availability of the Human Rights Commission in the 
State or the State Human Rights Commission, as the case may 
be, for appropriate action. 
 
(k) Minimum one routine check up and one surprise check of each 
jail within the District shall be made by the learned District Judge 
and it would also be open to the learned District Judge to entrust 
such checking to the Officer not below the rank of Joint District 
Judge in case the jail is situated at a place other than the District 
Head Quarters. 
 
(l) Lenient access by the Press/Media to the jail shall be permitted 
after taking formal permission on administrative side from the 
learned District Judge of the concerned District. In a matter 
where during the visit by Press any serious infirmities are 
detected by the Press, the reporting thereof shall be made by 
the Press to the learned District Judge and after getting formal 
permission on administrative side, the Press shall be at liberty to 
publish the said material. 
 
 Finally while disposing the matter on 19/10/2005 the directions 
were given as under:-  
 
10. In view of the observations, it deserves to be recorded that this 
Court is inclined to issue following directions: 
 
(a) After classification of the prisoners into separate categories of 
male, female and juvenile, there will be general classification of 
all prisoners into two categories; one category of the convicted 
prisoners and the another of the under trial prisoners. 
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(b) Under no circumstances, the under trial prisoners shall be kept 
with the convicted prisoners and there will be absolute 
separation of under trial prisoners and convicted prisoners; 
 
(c) The State shall set up two separate hierarchies for supervision 
of the jails/areas for the under trial prisoners and for convicted 
prisoners. The staff of jail authority, its management and 
functioning shall altogether be separated; 
 
(d) Even amongst the under trial prisoners and convicted prisoners, 
there will be inter se classification on the basis of punishment for 
the alleged offence or offence committed as the case may be, 
as under: 
 
(i) where the punishment is upto three years or the actual 
punishment imposed of three years.  
 
(ii) where the punishment is for 3 (three) to 7 (seven) years of the 
alleged offence/offence committed. 
 
(iii) where the punishment is for 7 (seven) to 10 (ten) years for the 
alleged offence/offence committed. 
 
(iv) where the punishment is for more than 10 (ten) years but upto 
14 (fourteen) years for the alleged offence/offence committed. 
 
(v) where the punishment is for more than 14 (fourteen) years for 
the alleged offence/offence committed. 
 
(e) The efforts shall be made by the Jail Administration to see that 
as far as possible the unertrial prisoners or the convict, as the 
case may be, shall be kept with the prisoner of the same class 
separately, as referred to hereinabove and in case of non-
availability of space such under trial prisoners or the convict, as 
the case may be, shall be kept with the prisoners in the next 
inter se class, in the serial order as referred to above. 
 
(f) Two separate, one for administration and another for physical 
harassment, complaint boxes shall be kept inside the common 
place of all jails, where the prisoners can have easy access. 
Just below the complaint box, the stationary/paper and pen shall 
also be made available to all prisoners. 
 
(g) The complaint box for maintenance of the administration as well 
as for the complaint box for physical harassments, both shall be 
under the direct control and lock and key of the learned District 
Judge of the area in which the jail is situated.  
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(h) In case the administrative complaint is received, the same shall 
be forwarded by the learned District Judge to the concerned 
officer of the State Government not below the rank of Dy. 
Secretary and after receipt of the said complaint, corrective 
measures shall be taken and the report shall accordingly be 
made to the learned District Judge within a period of two months 
from the date of receipt of the said complaint. In absence of any 
report, it would be open to the learned District Judge to take 
appropriate action against the concerned Officer of the Jail 
whose action is complained about inside the jail. 
 
(i) So far as the complaints for physical harassment are concerned, 
the learned District Judge shall get the inquiry conducted by the 
Officer not below the rank of Chief Judicial Magistrate and the 
report shall be called for by the learned District Judge within a 
period of three months from the date of entrusting such inquiry. 
Copy of such complaint shall also be forwarded to District Legal 
Aid Authority for participation at the stage of inquiry, if it is so 
desired by the concerned prisoner, may be convict or under trial 
prisoner. In the matter of complaint for custodial death inside the 
jail, immediate action shall be directed by the learned District 
Judge within 48 hours from the date of receipt of such 
complaint. It would also be open to the learned District Judge to 
entrust the inquiry to the Officer whom he may find suitable for 
such purpose. 
 
(j) After the receipt is received by the learned District Judge, the 
same shall be forwarded to the Committee which is appointed 
due to non-availability of the Human Rights Commission in the 
State or the Sate Human Rights Commission, as the case may 
be, for appropriate action. 
 
(k) Minimum one routine check up and one surprise check of each 
jail within the District shall be made by the learned District Judge 
and it would also be open to the learned District Judge to entrust 
such checking to the Officer not below the rank of Joint District 
Judge in case the jail is situated at a place other than the District 
Head Quarters. 
 
(l) Lenient access by the Press/Media to the jail shall be permitted 
after taking formal permission on administrative side from the 
learned District Judge of the concerned District. In a matter 
where during the visit by Press any serious infirmities are 
detected by the Press, the reporting thereof shall be made by 
the Press to the learned District Judge and after getting formal 
permission on administrative side, the Press shall be at liberty to 
publish the said material. 
 
11. The respondent State Government shall report to this Court as 
to why the aforesaid directions should not be finally issued and 
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its compliance be ordered by this Court, on or before 
05.10.2005. 
 
12. The presence of the Registrar General, High Court of Gujarat 
may also be required for proper implementation of above 
referred directions or other directions which may be issued by 
this Court, since certain directions pertain to the concerned 
District Judge, where the jail is situated. Hence, Registrar 
General, High Court of Gujarat is added as party Respondent. 
Office to serve copy of this order to the Registrar General of 
High Court of Gujarat, calling upon him to submit his report, in 
case, there is any practical difficulty in implementation of the 
aforesaid directions by the learned District Judges concerned. 
 
13. S.O., to 06.10.2005 for final direction and for order of the 
compliance for such directions. 
 
14. Office to give a copy of this order to Mr.Nagarkar learned 
Counsel for the petitioner as well as to the Office of Public 
Prosecutor. 
 
 In addition to this  on 29/03/2006, the instructions were also 
been given that the Secretary, Home Department was directed 
to submit the compliance report in pursuance to the judgment to 
this Court on or before 15/06/2006.       
 
 Details of the measures already taken and are to be taken for 
ensuring the safety of the prisoners inside the Jail and also for 
maintenance of human atmosphere inside the Jail in accordance 
with Para-4 of the order of Hon’ble Gujarat High Court in Special 
Criminal Application No.1044 of 2005. 
 
(1) Following measures have already been taken to strengthen the 
security of Ahmedabad Central Jail with a view to ensure the 
safety o the prisoners inside the jail. 
 
(i) Following equipments have been provided under Centrally 
Sponsored Scheme to strengthen the security of the jails. 
   
(A) Walky Talkey Sets have been provided for better communication 
amongst the guarding staff as well as executive officers. 
   
(B) Jammer System has been installed to prevent unauthorized use 
of mobile phones. This system has partially become ineffective 
due to the closure of the company from which the system was 
purchased. However, the system will be upgraded during this 
year. 
   
(C) Generator Sets have been provided to facilitate the 
administration during power supply failure. 
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(D) Rewiring of Live Wires on main wall has been done. 
   
(E) Close Circuit T.V. System has been installed to monitor the 
sensitive parts of the Jails. However, this system has gone out 
of order and is under repairing now. 
   
(F) Video Conferencing System has been established between 
Bhadra Court Complex & Ahmedabad Central Prison to produce 
remand prisoners through Video linkage system. This system 
minimizes scope of escape of the prisoners from police custody 
during taking the prisoners to courts and back, unauthorized 
communication and smuggling of contraband/ prohibited articles. 
It also ensures maintenance of prisoners’ dignity as they are not 
unnecessarily taken to courts and made to wait at courts only for 
taking remand extension. The system has also proved to be 
most economical as it saves Government expenses on police 
escorting & transportation. 
   
(G) 15 seated Ambulance Van has been provided to sift the 
prisoners to the Civil Hospital for emergency treatment. 
 
(H) Rs.2 crores were allotted as 100% central assistance for up-
gradation of prison administration for 2000-2005 as 
recommended by 11th Finance Commission under which 
construction works of new barracks, up-gradation of kitchen 
facilities, purchase of Water-Coolers, Water Purifiers, E.C.G. 
Machine, X-Ray Machine, Glucometer, Auto Analyzer and 
Industrial Equipments have been made. 
(ii) Section 268(1) of Cr.P.C. is invoked against he dangerous 
prisoners by the State government to restrict their movement on 
security grounds.  
 
(iii) Armed S.R.P. Force of 370 guards has been deployed to assist 
the prison administration in maintaining the security and safety 
of the prisoners. S.R.P. Jawans are also deployed to keep 
vigilance on watch towers. Total deployment of S.R.P. guards in 
the jails of Gujarat State is as below: 
 
Name of Jail Company Platoon Section 
Ahmedabad Central Prison 1 0 2 
Vadodara Central Jail 0 2 0 
Nadidad District Jail 0 1 0 
Jamnagar District Jail 0 1 0 
Rajkot District Jail 0 1 0 
Bhavnagar District Jail 0 1 1 
Surat District Jail 0 0 1 
Junagadh District Jail 0 1 0 
Porbandar Special Jail 0 0 2 
Total (370 Men) 1 7 6 
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(iv) A Search Squad has been constituted in I.G. Prisons office to 
carry out searches in all the jails o find out unauthorized, 
prohibited and contraband articles and to punish responsible 
employees/officers to maintain better security and discipline in 
the jails. 
 
(v) Local Search Squad has also been constituted at every jails to 
carry out searches under supervision of Superintendent of the  
jails  to  find  out  unauthorized,  prohibited  and contraband 
articles and to punish responsible prisoners/ employees/ officers  
to  maintain better security and discipline in the jails. 
 
(2) Following safety measures are being planned for ensuring 
safety of the prisoners. 
 
(i) Hand Held and Door Frame Metal Detectors are to be provided 
during current year for conducting anti sabotage check of the 
persons & materials entering the prison. 
 
(ii) Explosive/Narcotic Detector is to be provided during current year 
for identifying the presence of explosive and narcotics. 
 
(iii) Video Conferencing System is to be established between 
Gheekanta Court complex and Ahmedabad Central Prison 
shortly. 
 
(iv) Biometric Based Smart Identification System is proposed to be 
set up for identification of prisoners. 
 
(v) In Order to overcome the problem of overcrowding in jails and 
provide the required space to the prisoners the following 
Schemes/Projects have been under taken: 
 
(A) 75% Centrally Sponsored Scheme of Perspective and Annual 
Action Plan is being implemented for the year 2002-2007 and 
total Rs.65.88 crores have been allocated under the scheme. 
The scheme includes four components as below: 
 
 1. Construction of New Jails    47.50 crores 
    
2. Up-gradation of existing Jails      4.68 crores 
    
3. Improvement in sanitation & water supply    1.75 crores 
    
4. Construction of staff Quarters   11.95 crores 
     Total                65.88 crores 
 
(B) On an average 1300 prisoners are being kept against the 
authorized capacity of 260 prisoners in Surat District Jail. 300% 
overcrowding has resulted into various administrative, health 
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and security problems. To solve these problems, it has been 
decided to construct a new modern central jail at Lajpor Village 
on Surat Navsari Highway near Sachin. 55.6 acres of land from 
Gujarat Housing Board has been acquired alongwith 304 staff 
quarters at the cost of Rs.9.31 crores on 11/05/2004 and budget 
provision of Rs.2 crores for construction of this jail has been 
made in the budget of 2004/05. 
 
(C) Total sanctioned strength of Jail Department is 1262 against 
which 370 posts of various cadres are vacant since long. Vacant 
posts include important posts of executive cadres as below: 
 
(1) Principal, jail Staff Training School, Ahmedabad  1 
 
(2) Deputy Superintendent, Central Jail Vadodara   1 
 
(3) Jailor Group-I       8 
 
(4) Jailor Group-II       8 
 
(5) Subedar        8 
 
(6) Hawaldar        2 
 
(7) Sepoy                       301 
 
Proposal to accord permission to fill up 311 vacant posts of guarding 
staff (44%) is under active consideration of Government. Sanction of fill 
up 5 posts of Jailor Group-II, 250 post of Sepoys and 3 posts of Matron 
has been given vide order dated 17/01/2005 from Home Department 
but permission to recruit above posts by arranging open recruitment is 
yet to be given. If these vacant posts are filled up, security and safety 
of the prisoners will be tightened up. 
 
(D) Three female jails to be exclusively administered by the female 
staff is being planned to be set up at Vadodar, Rajkot & 
Ahmedabad which will facilitate the relatives of female prisoners 
for visiting the female prisoners of these regions frequently. 
 
(E) The incident of 07/08/2005 had occurred as a result of personal 
enmity amongst the prisoners and was not a gang war. This 
incident was an isolated incident. An inquiry has been entrusted 
to Special Inspector General of Prisons, Ahmedabad and 
strictest actions would be taken against the responsible 
employees/ officers of the Jail Department. However, one Senior 
Jailor, two Jailor Group-II and one Hawaldar who found 
responsible prime facie have been suspended. Police 
investigation is also separately going on by Ahmedabad City 
Police. 
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6.6 Evolutionary notes 
 
Since the Hon’ble Court’s focus totally diverted on the practical aspect 
of jail reforms, the grounds and prayer for the petition or the prayer is 
not reflected any interim or final order. Of course as narrated above 
initially, the petition was for the protection of the main accused i.e. 
Gova Rabari of Chetan Batary murder case, the wife has filed the said 
petition but Hon’ble High Court has turn out the Special Criminal 
Application filed for the personal interest is converted into a Public 
Interest Litigation and as a writ of Mandamus for Prison Reforms by 
Hon’ble High Court and studied different aspects of Prison 
Administration by collecting different reports, studying above narrated 
books on Prison Administration and Criminology and finally gave series 
of directions for the State Government as well as Prison Officials which 
appears to be impossible to be implemented in toto. Against this order, 
the petitioner has not preferred any appeal before any higher forum 
though no favourable speaking order was granted to petitioner but on 
the contrary the State and specifically Home Department filed Special 
Leave Petition (Cr.l.) No.1698/2006 before the Supreme Court on the 
grounds that some of the directions number 10 A, B and D to K were 
not practically possible to be implemented.  
 
Some important case laws pertaining to under trial prisoners are 
discussed at length with categorical classification as narrated above. 
Some other cases which are pertaining to the issues of prisons may be 
for under trials or convicted prisoners are discussed in brief as under:-  
 
7  State of Gujarat v. Hon’ble High Court14 
 
7.1 Facts/issues of the case, Grounds and prayer of the matter 
 
This whole matter was pertaining to the fixing the “Quantum of 
Minimum Wages” through out the country for the prisoners undergoing 
the rigorous imprisonment. Though they are not employed by the State 
with their consent but they are forced by the order of the Court to do 
the rigorous labour. Moreover, the prisoners with simple imprisonment 
are also working voluntarily with their choice. Wages must be equitable 
for both the types of labour. Different High Courts have given different 
judgments in this regard but for uniform and identical standards the 
Apex Court declared the verdict on the issue. The word “beger” and the 
“force labour” were also interpreted. Moreover, the seriousness of 
crime was to be linked with the wages was also decided. 
 
On behalf of N.H.R.C. Senior Counsel argued that all the prisoners 
should be paid wages at the rates prescribed under the Minimum 
Wages Law. 
 
                                                 
14 
 
1998 AIR (SC) – O – 3164 dated 24th September, 1998 
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The main question was about the classification of prisoners i.e. under 
trial prisoners and convicted prisoners among which under trials were 
not compelled to do any labour in jail but the statistics show that the 
number of under trial was overwhelming. In Bihar jail 84.04% were the 
under trials out of total inmates. In same way in Uttar Pradesh 85.17 
and in Madhya Pradesh 64.22.  
 
The full Bench decision of Gujarat High Court in Jail Reforms 
Committee v. State of Gujarat as follows:- 
 
“under trials are in custody in Jails and sub-jails. They are not to do any 
work nevertheless they have to be fed and clothed. There are detenus 
under the laws of preventive detention who are also provided with food 
and clothing in jails without any return by way of work. There are 
prisoners sentenced to rigorous imprisonment who are sick and are 
unable to do work and they have necessarily to be fed. They cannot be 
told that since they do not work they will not be fed. Even those who 
are able to work and who could be compelled to do labour may not be 
given labour due to absence of work as the reply affidavit of the State 
Government shows. It mentions that at times the sales of produce 
manufactured in jails are poor and then many go without work. It 
cannot be said that they will not be fed when there is no work. These 
work illustrate beyond doubt that feeding of a prisoner is a 
responsibility of those who keep the prisoner in custody irrespective of 
any return from him. It is so not only to human beings, but even 
animals. When they are not allowed to be free they have to be fed. It 
will be uncivilised, if not cruel, to extract from such prisoners the return 
for the food and clothing supplied to them, not food and clothing of their 
choice, not food and clothing of excellence, but only a bare subsistence 
which any authority that keeps another in custody and retain must 
necessarily meet as a compulsory obligation. If the prisoners wages is 
appropriated for the food naturally the prisoner must have a choice of 
saying no and making his own choice of the food. That cannot be the 
case.” 
  
7.2 Relevant Act/ Articles of Indian Constitution referred, Important case 
laws referred 
 
 (I) Article 23 (1) (2) of Constitution of India 
 
It prohibits (Forced Labour), and under section 23(2) the State is 
prohibited for imposing compulsory service for public purposes. 
Moreover, State is restricted against imposing any discrimination 
on the grounds of religion, race, caste, class or any of them.  
 
 (II) Minimum Wages Act, 1945 
 
 (III) Sec. 53, 60,374, Indian Penal Code, 1860 
 
 (IV) Code of Criminal Procedure, Sec. 357 
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 (V) Prisoners Earning Act, 1996 (England) 
 
(1) Division Bench Judgment of the High Court of Kerala, 1983 
Ker.L.T. 512 (AIR 1983) Kerala 261 
 
 The issue was to provide the Minimum Wages under the Act 
and the question of deducting the food and cloth by the Jail 
Authority is valid or invalid. The Gujarat High Court also taken 
the same view. The Rajasthan High Court suggested to appoint 
a Commission and to decide the wage structure.  
 
(2) The High Court of Himachal Pradesh in case of Gurdev Singh v. 
State AIR 1992, Himachal Pradesh 76 also proposed to appoint 
high power committee for fixation of wages. 
 
(3) Vasudevan v. Mittal, AIR 1962 Bom. 53 
 
(4) People’s Union of Democratic Rights v. Union of India, 1992, 3 
SCC 235 
 
(5) Bhuvan Mohan Patniak v. State of Andhra Pradesh, 1975, 3 
SCC 185 
 
(6) Moahammad Giasuddin v. State of Andhra Pradesh, 1977, 3 
SCC 287 
 
(7) Express News Paper Ltd. v. Union of India, 1959, SCR 12 
    
7.3 Order passed by the Court & Evolutionary notes 
 
Supreme Court held that wages must be sufficient to cover physical 
needs of the worker of his family. It must be received from time to time. 
Court cannot put a prisoner in capacity of beger nor he can be 
exploited as prohibited by Article 23 but they should be paid equitable 
wages  irrespective nature of imprisonment. 
 
Thus the landmark judgment for the benefits of prisoners has given by 
the Apex Court for protection of Human Rights of prisoners as well as 
their family members.  
 
8 Arvind Natwarlal Soni v. State15 
 
8.1 Facts/issues of the case, Grounds and prayer of the matter 
 
The petitioner A.N.Soni was arrested for the offence Cr.No. 335 of 
1983 registered in Junagadh Police Station punishable under section 
66 (1) (B) of Bombay Prohibition Act, 1949 having found in possession 
of “Chalam” (Pipe) and “Charas” weighing 0.5 grams. Subsequently 
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came to be modified and substituted as offence punishable under 
section 27(A) of the Narcotics Drugs and Psychotropic Substance Act. 
He has made his application for getting the mail.  
 
The F.I.R. is to the effect that on 19-7-88, the accused was arrested at 
2.00 a.m. by P.S.I. Chudasama vide Cr.No.335 of 1988 (the first 
paragraph and the second paragraph regarding the year of complaint 
grossly differs with each other, hence both are mentioned). The 
petitioner was released on bail by learned Magistrate, Junagadh. After 
four year of this incident the Junagadh Magistrate by taking in view of 
the offence under section 27 of the Narcotics Act, the accused was 
rearrested vide Cr.No.5930 of 1988. The order of the re-arrest was 
challenged before learned District & Sessions Judge, Junagadh by 
filing Misc. Criminal Application No.332 of 1991, which came to be 
rejected by an order dated 03/04/1992 (here also there is ambiguity of 
dates of arrest and date of filing a Misc. Criminal Application for bail). 
 
Before the Court, it was argued by learned Advocate of petitioner that 
the accused was re-arrested after four years. During that period there 
is a first date of arrest 19/04/1988 and second date of re-arrest on 
31/03/1992, accused has not abused his liberty by repeating the same 
or similar offence. The quantity of the Charas which was found from the 
possession from the petitioner was for personal use and consumption, 
hence the offence attracts only the provisions of 27(A) of the Act which 
provides sentence for one year or fine or both. There are no chances of 
petitioner for absconding as he was Junagadh base. He was the only 
earning member; the wife was suffering from T.B. etc. While canceling 
the bail learned Magistrate has not justified proper grounds to cancel 
the earlier bail and to take the accused back in custody once again 
after four years. 
 
8.2 Relevant Act/ Articles of Indian Constitution referred, Important case 
laws referred 
 
(I) The Bombay Prohibition Act, 1949 
 
(II) The Narcotics Drugs & Psychotropic Substance Act, 1985 
 
8.3 Order passed by the Court & Evolutionary notes 
 
The application was allowed. Petitioner was released on bail in sum of 
Rs.5000/- and two sureties of like amount and with conditions of 
reporting the Junagadh City Police Station on 1st day of every month till 
the trial is over and he will not abuse the liberty for repeating the same 
or similar offence and in or not temper with the prosecution evidence.  
 
The main weightage was given by the Hon’ble High Court is as under:- 
 
“.......more particularly looking to the ever increasing pressure of work 
in courts delaying the trial. In such cases if the bails are refused taking 
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into the consideration the short sentence, it is very likely that petitioner 
may serve out the entire period of sentence by the time trial takes 
place and further for what ought was know that if ultimately petitioner is 
found to be either falsely implicated or gets acquitted for want of 
reliable evidence or say even while recording conviction. Court take a 
view of imposing the sentence of fine only he would indeed be 
seriously prejudiced in as much by serving out the pretrial punishment 
on account of refusal of the Bail.  
 
This can be considered as a landmark judgment for protecting the 
Human Rights of under trial prisoner by providing the bail with the 
assumption that he may be acquitted in future or even if he is found 
guilty then punishment can be imposed by the Court but on the cases 
pretrial punishment on account of refusal of bail must not be imposed 
by the Court. “The difference between preventive detention and regular 
trial and reasonable right of bail depending upon the facts and 
circumstances of the case must be borne in mind.”  
 
9 Jyotiben Ramlal Purohit v. State of Gujarat16 
 
9.1 Facts/issues of the case, Grounds and prayer of the matter 
 
The convict under Narcotics Drug & Psychotropic Substance Act, 1985 
cannot be released on parole or bail and consideration of sympathy 
cannot be permitted to overshadow the consideration regarding the 
security of the society. The matter was transferred to Larger Bench 
from Division Bench as directed by Hon’ble Chief Justice. Convict 
Ramlal G. Purohit was sentence to undergo 10 years rigorous 
imprisonment and fine of Rs.1,00,000, in default of payment of fine 
further rigorous imprisonment for one year. Against which he preferred 
the Criminal Appeal.  Because of illness of mother and subsequent 
death of mother he was released on bail. The petitioner was unable to 
engage the Advocate hence on behalf of State Bar Council services of 
Advocate was provided.  
 
The emphasis was given on the concept of speedy trial as envisaged 
by Article 21 of Constitution of India can be said to have been denied if 
undue delay in hearing the appeal is done.   
 
“.....the Court has to adopt a balancing approach by taking note of 
possible  prejudices and disadvantages to be suffered by the accused 
by avoidable delay and to determine whether the accused in a criminal 
proceeding has been deprived of his right of having speedy trial with 
unreasonable delay which could be identified by the factors (1) length 
of delay, (2) the justification for the delay, (3) the accused’s assertion of 
his right to speedy trial, and (4) prejudice caused to the accused by 
such delay. However, the fact of delay is dependent on circumstances 
of each case because reasons for delay will vary, such as delay in 
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investigation on account of widespread ramification of crimes and its 
designed network either nationally or internationally, the deliberate 
absence of witness or witnesses, crowded dockets on the file of the 
Court. etc...” 
 
9.2 Relevant Act/ Articles of Indian Constitution referred, Important case 
laws referred 
 
(I) Article 21, 226 of Indian Constitution 
 
(II) The Narcotic Drugs & Psychotropic Substance Act, 1985, 
Section 20,26,27,31,32,36,37 
 
(III) The Code of Criminal Procedure, 1973, Section 432,433, 
434,435,439 
 
(1) Ashvinikumar v. Arvinda Bose, AIR 1952 SC 369 
 
(2) Union of India v. Shrinbil & others, AIR 1954 SC 596 
 
(3) Lt. Col. Prithipalsingh Bedi v. Union of India & others, AIR 1982 
SC 1413 
 
(4) Union of India v. G.M.Kokil, AIR 1894 SC 1022 
 
(5) Ishwarsinh M. Rajput v. State of Gujarat, 1990 (2) GLR 1365 
 
(6) Ali Jan v. State of Maharshtra, AIR 1981 SC 644 
 
(7) K.M.Nanawati v. State of Bombay, AIR 1961 SC 112 
 
(8) Phasalu v. State of Kerala, 1992- O Drug Cases 47 
 
(9) Oliver Fernandeo v. Assistant Collector of Custom, Madras, 
1990-O Drug Cases 362 
 
(10) Gyanchand v. State of Rajasthan, 1993 Cr.L.J. 422 
 
(11) Supreme Court Legal Aid Committee representing under trial 
prisoners v. Union of India, 1994-6 SCC 731 
 
(12) Kartarsingh v. State of Punjab, 1994-3 SCC 569 
 
(13) Hussainara Khatoon (1) v. Home Secretary, State of Bihar,    
 
9.3 Order passed by the Court & Evolutionary notes 
 
Court observed that the directions are given to take the care of the 
grievance of delay if the trial is concluded and the appeal is not 
disposed of on account of a pendency of appeal it would not be just 
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and proper to direct the registry to prepare a cause list of appeals 
preferred by convicts undergoing the sentence under the provisions 
contained in the N.D.P.C. Act for more than five years and to place the 
appeal before the appropriate Court for final hearing immediately.  
 
It was a sympathic approach even for N.D.P.S. Act accused as well as 
convict that appeals must be disposed of preferably before the trial or 
even after trial and conviction appeals must be expeditiously heard and 
especially for the accused who are in prison for more than five years.  
 
This is a larger Bench judgment for the protection of Human Rights of 
under trial as well as convicted prisoners who are covered under one of 
the most serious crime under the N.D.P.S. Act.  
 
10 Mohomed Juned Shamsuddin Saiyed v. K.C.Kapoor, Principal 
Secretary17 
 
10.1 Facts/issues of the case, Grounds and prayer of the matter 
 
The group of petitioners filed the petition to initiate the contempt 
proceedings against the respondent for violating the guidelines issued 
by Hon’ble Supreme Court in case of D.K.Basu v. State of West 
Bengal, 1997-1 SCC 416 deliberately and willfully and committing the 
custodial violence against them. Five persons namely (1) Mohmed 
Juned Shamsuddin Saiyed (2) Harish Shakeel Ahmed Ansari, (3) 
Zahidkhan Khayyum Khan Pathan, (4) Abdul Rauf Ramjubhai Dhobi 
and (5) Mohmad Rafik Nasimbhai Ansari were detained illegally 
between 06/12/2003 to 09/12/2003. Actual arrest was shown on 
register on 11/12/2003 under Cr.No.I 16/2003. They were produced 
before the Special Civil Judge, POTA on 12/12/2003. The application 
for seeking police custody for 21 days was rejected by Special Judge, 
POTA on 12/12/2003. By aggrieved with this order, the State 
Government preferred the Criminal Appeal 1557 of 2003 under section 
34 of POTA Act before Hon’ble High Court and 10 days police custody, 
hence applicants were taken in police custody from Sabramati Police 
Jail on 24/12/2003 on vary same day the application moved before the 
POTA Court ventilating the apprehension of custodial torture and 
violence and seeking the compliance by opponents of the guidelines of 
Hon’ble Supreme Court in D.K.Basu case. Applicants’ Advocate 
L.R.Pathan & Mrs. Rehana Zahid Khan visited the applicants when 
they were in police custody and complained about the custodial torture 
and violence, hence they filed a Special Criminal Application 1321 of 
2003 which was disposed of on 23/12/2003 with the condition to allow 
to visit the lawyer to meet all accused for thirty minutes every day 
during the period between 7.00 p.m. to 8.00 p.m. Accused may be 
examined by Medical Officer during the police custody. On completion 
of Police Custody they were produced before the Special Judge on 
03/01/2004 where they complained about the custodial torture and 
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violence. The Learned Special Judge directed the Medical Examination 
by taking the note on record, the physical marks of custodial torture 
and violence on body of Mr.Juned. Opponents have willfully and 
deliberately violated the directions and guidelines of Hon’ble Supreme 
Court amounting to contempt, was the main contention of the 
applicants.  
 
Police Authority filed an affidavit-in-reply and mentioned that all the 
allegations are baseless and unsubstantiated. The father of Nasim 
Munir Ansari visited the accused on 278/12/2003. Mother-in-law of 
accused No.5 Mrs.Banubebi also visited the accused. They have not 
complained about the behaviour of police authority. The contention 
taken by the opponents that no specific details given with regard date, 
time and name of concerned Police Sub-Inspector who have inflicted 
any injury on applicants during the course of interrogation. Mrs. 
Rehana Patan, the wife of Zahidkhan Pathan visited the concerned 
accused on several occasion, however, she had not voiced any 
complaint about custodial violence or physical torture. As far as the 
injury marks found on the body of Mohamad Juned it was stated that 
being night time and due to poor visibility the Learned Special Judge, 
POTA took a mobile phone of PS.I. and with the assistance of light 
emitting from mobile phone made the visual examination and then 
made the complain about the injury. Dr. Manish examined each of 
accused and filed affidavit that though accused have complained about 
pain but no marks of injury was observed by him. There was no mark 
of injury of beating.  Of course the petitioners were alleging about the 
custodial violence and torture.  
 
10.2 Relevant Act/ Articles of Indian Constitution referred, Important case 
laws referred 
 
(I) Prevention of Terrorism Act, 2001, Section 52 
  
(1) D.K.Basu v. State of West Bengal,1997-1 SCC 416 
 
(2) Ahmed Nurmohomad Bhatti v. State of Guajrat & others, 2005-3 
SCC 647 
 
(3) Munshisinh Gautam & others v. State of M.P., 2005-9 SCC 631 
 
(4) Subesinh v. State of Haryana & others, 2006-3 SCC 178 
 
(5) M.P.Dwivedi & others contemnors, AIR 1996 SCC 2299 
 
(6) Premshankar Shukla v. Delhi Administration, AIR 1980 SC 1535 
 
(7) Baradakanta Mishra, Ex-Commissioner of Endovement v. 
Bhimsen Dixit, AIR 1972 SCC 2466 
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(8) Inspector of Police & others v. N.M.T.Joy Immakulate (2004) 5 
SCC 729 
 
(9) Ashok Paper Kamdar Union v. Dharm Godha, 2003-11 SCC 1 
 
(10) Prakashsingh & others v. Union of India, JT 2006 (2) SC 225 
 
10.3  Order passed by the Court & Evolutionary notes 
 
The notices issued in this application was discharged. The matter was 
disposed of accordingly. There was no contempt of court found by the 
Hon’ble High Court since there was no evidence of custodial torture or 
violence available on record with the observations that allegations 
made by the persons have been involved in heinous crimes, arms and 
ammunitions and other incriminating material was found with them. The 
pattern of allegation was more or less same. The time selected for 
making such allegation was very important; it was having direct co-
relation with application of police remand and extension thereof. The 
purpose may be to keep the police authority under the pressure of 
contempt so as to save the accused. To some extent the applicants 
succeeded in exhibiting some marks of injuries on their bodies but 
senior officers and medical reports runs contrary to the allegations. 
High Court presumed that (even to the extent of inflicting the injuries by 
themselves on their bodies so as to malign the police personnel to 
prevent them for making further investigation in the matter.  
 
Thus the Court come to a conclusion that the applicants who were the 
enemy of country, society and terrorist before the final conclusion of 
the trial and found that police was sincerely trying to unearth the crime 
against the nation and hence the contempt proceedings were rejected.  
 
11. Rajendra R. Shukla v. State of Gujarat  
 
11.1 Facts/issues of the case, Grounds and prayer of the matter 
 
The plaintiff- the researcher and student of present thesis applied 
before D.I.G. (Prisons) for seeking the permission to visit the jails and 
to interview the inmates as he was eligible under Rule 420 of Visitors 
Rule for Prisons but summarily and arbitrarily rejected without giving 
any proper justification. The attempt was done to seek the permission 
form Chief Metropolitan Magistrate Court, Ahmedabad to interview the 
inmates who are been brought to the Court for their hearings, which 
was also been rejected by the Court. The further attempt was done by 
filing an appeal before the Secretary, Home Department, Gandhinagar 
against the arbitrary order of D.I.G. (Prisons) during the personal visit 
and discussion Hon’ble Secretary also shown his inability to grant any 
favourable order. Subsequently this petition was preferred as Writ of 
Mandamus against the State.  
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Since the visit of prisons was a condition precedent because the 
detailed personal study, observation, interrogation with prison staff and 
inmates was required as well as to see the positions of barracks, toilet 
blocks, urinals, kitchens, industrial shades for satisfactory studies, the 
said writ was filed. Moreover, appellant has repetitively requested that 
he was eligible student under the provisions of Visitors Rule. Moreover, 
he was ready to abide with all rules and regulations, norms for visiting 
the prisons.  
 
11.2 Relevant Act/ Articles of Indian Constitution referred, Important case 
laws referred 
 
 (I) Article 226 of Indian Constitution 
 
 (II) Rule 420 for Prisons Visit- Jail Manual 
 
 (1) Shila Barsee v. State of Maharashtra, 4 SCC, 373, 1987 
  
11.3  Order passed by the Court & Evolutionary notes 
 
After about five adjournments Advocate General appeared personally 
on behalf of the State alongwith A.G.P. and indicated his positive 
response for granting the permission to the applicant and parallelly the 
applicant also waived his all prayers but it was decided to come to a 
common platform that permissions may be granted to visit three jails, 
(1) Central Jail, Ahmedabad, (2) District Jail, Nadiad, (3) Sub-jail, 
Mehsana and to interview 15 inmates in toto. Of course it was 
observed by Hon’ble High Court that this order may not form any 
precedent for future cases. Further Hon’ble High Court imposed 
conditions that any informative material may not be published in print or 
electronic media except for the purpose of research work and that to 
for submission of thesis. Moreover, petitioner was allowed to interview 
the under trial prisoners that if any question is objectionable then 
petitioner will be restrained from raising such questions and may not 
compel the inmates also for such questions. The urgent 
implementation of the order was also ordered because the last date of 
submission of thesis is on 27th October, 2007. 
 
In this case Hon’ble High Court with the help of A.G. played the 
significant role of arbitrator and brought the positive result without any 
further conflicts and disputes for both the sides with positive object of 
accomplishing the pious object of studies with necessary precautions 
of restricting the plaintiff from non-publishing the information on one 
hand and allowing him for visiting the prisons and inmates.  
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CHAPTER-IX 
 
 
Questionnaires 
 
      
 
 
 
 
 
 
 
 
    CHPATER-IX 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 409 
Questionnaire for Police personnel, Prison staff, Advocates including Public 
Prosecutors and others including Judicial Officers, Academicians, Social 
Workers and Journalist. 
 
 
1 Are under Trial Prisoners entitled for fundamental rights? All or 
Specific? 
        
20 % Police personnel, 53% Prison staff, 100 % advocates including 
public prosecutors and 90 % others including judicial officers, 
academicians, social workers and Journalist believes that under trial 
prisoners are entitled for all fundamental rights.  
 
80 % Police personnel, 47% Prison staff  and 60 % others including 
judicial officers, academicians, social workers and Journalist believes 
that they are entitled for some specific rights only, and 
 
10% others including judicial officers, academicians, social workers 
and Journalist believes that they are not entitled for any fundamental 
rights. 
 
2   Do the under trial prisoners have right to live with dignity in jail? 
 
80% Police personnel, 100% Prison staff, 100% advocates including 
public prosecutors and 100 % others including judicial officers, 
academicians, social workers and Journalist believe that under trial 
prisoners have right to live with dignity in jail.  
 
20 % Police personnel believe that they are not having right to live with 
dignity in jail. 
 
3 Is right to speedy trial specifically enumerated as a fundamental right in 
India? 
 
40 % Police personnel, 100% Prison staff, 70 % advocates including 
public prosecutors and 80% others including judicial officers, 
academicians, social workers and Journalist believes that right to 
speedy trial specifically enumerated as a fundamental right in India. 
 
  60% Police personnel, 30% advocates including public prosecutors 
and 20% others including judicial officers, academicians, social 
workers and Journalist believes that right to speedy trial is not 
enumerated as a fundamental right in India. 
 
4 Are under Trial Prisoners entitled for free legal aid and advice? 
 
100% Police personnel, 100 % Prison staff, 90 % advocates including 
public prosecutors and 100% others including judicial officers, 
academicians, social workers and Journalist believes Under Trial 
Prisoners entitled for free legal aid and advice. 
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10 % advocates including public prosecutors believes that Under Trial 
Prisoners are not entitled for free legal aid and advice. 
 
5 Practice of keeping Under Trial Prisoners with convicts is it ‘just, fair 
and reasonable under Art.21? 
 
           30 % advocates including public prosecutors and 40 % others including 
judicial officers, academicians, social workers and Journalist believes 
that Practice of keeping Under Trial Prisoners with convicts is it ‘just, 
fair and reasonable under Art.21. 
 
           100 % Police personnel, 66% Prison staff,    40 % advocates including 
public prosecutors and 60 % others including judicial officers, 
academicians, social workers and Journalist believes that Practice of 
keeping Under Trial Prisoners with convicts is it not ‘just, fair and 
reasonable under Art.21. 
 
6  Is hand-cuffing of Under Trial Prisoners constitutional? 
 
           54% Prison staff, 40% advocates including public prosecutors and     
20 % others including judicial officers, academicians, social workers 
and Journalist believes that hand-cuffing of Under Trial Prisoners is 
constitutional. 
 
          100 % Police personnel, 46% Prison staff,    40 % advocates including 
public prosecutors and 80% others including judicial officers, 
academicians, social workers and Journalist believes that hand-cuffing 
of Under Trial Prisoners is  unconstitutional. 
 
7 Would it be helpful to transfer of prisoners from over-populated jails to 
vacant jails within the state? 
 
           40% Police personnel, 90 % advocates including public prosecutors 
and 80 % others including judicial officers, academicians, social 
workers and Journalist believes that it be helpful to transfer of prisoners 
from over-populated jails to vacant jails within the state. 
 
           60% Police personnel, 94 % Prison staff, 20 % others including judicial 
officers, academicians, social workers and Journalist believes that it 
would not be helpful to transfer of prisoners from over-populated jails to 
vacant jails within the state. 
 
8 Is the present prison laws consistant with the present trends? Specially 
related to correctional and rehabilitative measures? 
 
            60 % Police personnel, 27 % Prison staff,   30 % advocates including 
public prosecutors and 40 % others including judicial officers, 
academicians, social workers and Journalist believes that the present 
 411 
prison laws are consistence with the present trends, Specially related 
to correctional and rehabilitative measures. 
 
            40% Police personnel, 73 % Prison staff, 50 % advocates including 
public prosecutor and 60 % others including judicial officers, 
academicians, social workers and Journalist believes that the present 
prison laws are not consistence with the present trends, Specially 
related to correctional and rehabilitative measures. 
 
9 Is it the duties of the State to ensure that under trial prisoners are 
provided with the basic amenities of life? 
 
           100 % Police personnel, 100% Prison staff, 90 % advocates including 
public prosecutors and 90% others including judicial officers, 
academicians, social workers and Journalist believes that It is the 
duties of the State to ensure that under trial prisoners are provided with 
the basic amenities of life. 
 
           10% advocates including public prosecutors and10 % others including 
judicial officers, academicians, social workers and Journalist believes 
that it is not the duty  of the State to ensure that under trial prisoners 
are provided with the basic amenities of life. 
 
10 Can Jailor inflict supplementary sentence for the primary purpose of 
improvement? 
 
          20% Police personnel, 47% Prison staff, 50% advocates including 
public prosecutors and 30 % others including judicial officers, 
academicians, social workers and Journalist believes that Jailor can 
inflict supplementary sentence for the primary purpose of improvement. 
 
           40% Police personnel, 53 % Prison staff, 40 % advocates including 
public prosecutors and 70% others including judicial officers, 
academicians, social workers and Journalist believes that Jailor can 
not inflict supplementary sentence for the primary purpose of 
improvement. 
 
11 Do you personally think that the goal of imprisonment is not only 
 punitive but also restorative or reformative? 
 
           100% Police personnel, 46 % Prison staff, 100 % advocates including 
public prosecutors and 80% others including judicial officers, 
academicians, social workers and Journalist believes that the goal of 
imprisonment is not only punitive but also restorative or reformative. 
 
54 % Prison staff, and 20% others including judicial officers, 
academicians, social workers and Journalist believes that the goal of 
imprisonment is only punitive but  not restorative or reformative. 
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12 Should Jailor equip with special training or refresher course on 
 Human Rights or awareness programme? 
 
            60 % Police personnel,  93% Prison staff,   80  % advocates including 
public prosecutors and 90% others including judicial officers, 
academicians, social workers and Journalist believes that Jailor must 
equip with special training or refresher course on Human Rights or 
awareness programme.  
 
           07% Prison staff, 10 % advocates including public prosecutors and     
10 % others including judicial officers, academicians, social workers 
and  Journalist believes that Jailor should not equip with special 
training or refresher course of Human Rights or awareness 
programme.  
 
13 What are the reasons, restraining under trial prisoners for moving 
Higher Courts? 
   
      40% Police personnel 47% Prison staff  50%advocates including public 
prosecutors, 70 % others including judicial officers, academicians, 
social workers and Journalist believes that Economic restraints.   
 
100% Police personnel 20% Prison staff 20 % advocates including 
public prosecutors 60% others including judicial officers, academicians, 
social workers and Journalist believes that Lack of help from State 
Legal Aid Authority and 20% Police personnel 10% advocates 
including public prosecutors 30% others including judicial officers, 
academicians, social workers and Journalist believes that Lack of help 
from social action agency or NGOs are the reasons restraining under 
trial prisoners for moving Higher Courts.  
 
14 Whether accused persons (i.e. under trial prisoners) are informed by 
the police about the particulars of the alleged offence at the time of 
their arrest? 
 
80% Police personnel, 20 % Prison staff,   70% advocates including 
public prosecutors and 80 % others including judicial officers, 
academicians, social workers and Journalist believes that  under trial 
prisoners must informed by the police about the particulars of the 
alleged offence at the time of their arrest . 
 
20% Police personnel, 20 % Prison staff, 10% advocates including 
public prosecutors and 10% others including judicial officers, 
academicians, social workers and Journalist believes that  under trial 
prisoners should not informed by the police about the particulars of the 
alleged offence at the time of their arrest .          
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 33% Prison staff, 30 % advocates including public prosecutors believes 
that  the under trial prisoners are informed about the particulars of the 
alleged offence Within 2 days of arrest 7% Prison staff   believes that  
Between 6 to 8 days.     
 
15 Whether police inform accused persons (i.e. under trial prisoners) 
about their right to be released on bail? 
 
           80% Police personnel, 54 % Prison staff, 50 % advocates including 
public prosecutors and 60% others including judicial officers, 
academicians, social workers and Journalist believes that police must 
inform accused persons (i.e. under trial prisoners) about their right to 
be released on bail. 
 
           20% Police personnel, 14 % Prison staff, 20 % advocates including 
public prosecutors and 20% others including judicial officers, 
academicians, social workers and Journalist believes that police should 
not inform accused persons (i.e. under trial prisoners) about their right 
to be released on bail. 
    
16 Whether the police produce the accused before a Magistrate within 24 
hours of the arrest? 
 
100% Police personnel, 27% Prison staff, 70% advocates including 
public prosecutors and 90% others including judicial officers, 
academicians, social workers and Journalist believes that police must 
produce the accused before a Magistrate within 24 hours of the arrest. 
 
7% Prison staff, 10% advocates including public prosecutors and 10% 
others including judicial officers, academicians, social workers and 
Journalist believes that police should not produce the accused before a 
Magistrate within 24 hours of the arrest. 
  
17 When do charge-sheets against under trial prisoners are generally filed 
in the court? 
 
14% Prison staff   20% advocates including public prosecutors believes 
that Within 30 days 60% others including judicial officers, 
academicians, social workers and Journalist 40% advocates including 
public prosecutors believes Within 60 days 60% Police personnel 34 
Prison staff 10% advocates including public prosecutors 10% others 
including judicial officers, academicians, social workers and Journalist 
believes that After 60 days the charge-sheets against under trial 
prisoners are generally filed in the court 
   
18 Whether the copy of the charge-sheet and other papers are supplied to 
the under trial prisoners? 
 
           100 % Police personnel, 60% Prison staff, 90 % advocates including 
public prosecutors and 80% others including judicial officers, 
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academicians, social workers and Journalist believes that  the copy of 
charge-sheet and other papers should be  supplied to the under trial 
prisoners .         
 
  10% others including judicial officers, academicians, social workers 
and Journalist believes that the copy of charge-sheet and other papers 
are should not be supplied to the under trial prisoners. 
   
19 What are the grounds of grant of adjournment during the trial? 
 
  40 % Police personnel  7% Prison staff 10% advocates including public 
prosecutors 30% others including judicial officers, academicians, social 
workers and Journalist believes that Non-production of under trial 
prisoner from judicial custody 20% Police personnel 20% advocates 
including public prosecutors 30% others including judicial officers, 
academicians, social workers and Journalist believes that copies of 
necessary documents are not ready/supplied 60% Police personnel 
20% advocates including public prosecutors 40 others including judicial 
officers, academicians, social workers and Journalist believes that 
Non-appearance of defense witnesses after service of summons and 
40% Police personnel 60% advocates including public prosecutors 7% 
Prison staff 60 %others including judicial officers, academicians, social 
workers and Journalist believes that Non-appearance of prosecution 
witnesses after service of Summons/ Witness not served summons are 
the grounds of grant of adjournment during the trial. 
    
20 Who generally defends an under trial prisoner during trial in the Court? 
 
           100% Police personnel, 40% Prison staff,  80% advocates including 
public prosecutors and 80% others including judicial officers, 
academicians, social workers and Journalist believes that Self-
engaged advocate at own expenses generally defends an under trial 
prisoner during trial in the Court. 
 
          60% Prison staff, 10% advocates including public prosecutors and 20% 
others including judicial officers, academicians, social workers and 
Journalist believes that Self-engaged advocate at own expenses 
generally defends an under trial prisoner during trial in the Court. 
 
21 What is the impression of under trial prisoners about the advocate 
assigned by the state to defend them in trials? 
 
 20 % Police personnel, 10% advocates including public prosecutors 
and 30% others including judicial officers, academicians, social 
workers and Journalist believes that the impression of under trial 
prisoners about the advocate assigned by the state to defend them in 
trials is Satisfactory. 
 
 80 % Police personnel, 20% Prison staff, 70% advocates including 
public prosecutors and 60% others including judicial officers, 
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academicians, social workers and Journalist believes that the 
impression of under trial prisoners about the advocate assigned by the 
state to defend them in trials is not Satisfactory, the reasons is not an 
experienced advocate. 
 
 60% Police personnel 14% Prison staff 10% advocates including public 
prosecutors 40% others including judicial officers, academicians, social 
workers and Journalist believes that Not an experienced advocate 
   
 40% Police personnel  7% Prison staff 10% advocates including public 
prosecutors 30% others including judicial officers, academicians, social 
workers and Journalist believes that Appears only at the time of actual 
proceedings in the court. 
 
 60% Police personnel 7% Prison staff believes that does not consult 
under trial prisoner or relative or friends 80% Police personnel 
7%Prison staff 70% advocates including public prosecutors believes 
that not serious with the case because of   insufficient Counseling fees 
from the state funding agencies are the reasons. 
 
22 Has our legal system failed to achieve speedy Justice/trial? 
What are the reasons? 
 
60% Police personnel 34% Prison staff believe 20% advocates 
including public prosecutors 40% others including judicial officers, 
academicians, social workers and Journalist believes that System of 
Criminal administration of justice is more cumbersome and technical. 
 
20%  Police personnel 20% advocates including public prosecutors 
30% others including judicial officers, academicians, social workers 
and Journalist believes that Inefficiency of police and jail staff. 
 
60%  Police personnel  70% advocates including public prosecutors 
believes that Procedural hurdles in the courts/ insufficient number of 
judges and 60% Police personnel  7%Prison staff 10% advocates 
including public prosecutors 50% others including judicial officers, 
academicians, social workers and Journalist believes that Costly 
procedure are the responsible for legal failer of legal system to achieve 
speedy Justice/trial. 
 
23 How many time under trial prisoners generally meet their visitors in the 
jail? 
 
 80% Police personnel 7% Prison staff 60% advocates including public 
prosecutors 90% others including judicial officers, academicians, social 
workers and Journalist believes that once a week under trial prisoners 
generally meet their visitors in the jail. 
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 67 %Prison staff 10% advocates including public prosecutors believes 
that twice a week under trial prisoners generally meet their visitors in 
the jail. 
 
 20% advocates including public prosecutors  believes that at any time 
under trial prisoners generally meet their visitors in the jail. 
 
7% Prison staff  50 %others including judicial officers, academicians, 
social workers and Journalist believes that Less than 10 minute,100%  
67 Prison staff 60% advocates including public prosecutors believes 
that 20 minute, 10% advocates including public prosecutors 20% 
advocates including public prosecutors  that More than one hour is the 
duration of such meeting 
 
24 In case of serious health problem in which manner medical facility is 
made available to under trial prisoners? 
 
In case of serious health problem the medical facility is made available 
to under trial prisoners for this purpose 60% Police personnel 80% 
advocates including public prosecutors believes that by shifting them in 
the Govt. hospital under police escort 80 % advocates including public 
prosecutors 60% Police personnel 14% Prison staff 10% advocates 
including public prosecutors believes that by calling a doctor from govt. 
hospital in the jail 10% advocates including public prosecutors   
believes that Family members bring the doctor on being informed by 
jail authority at their expenses. 
 
25 In case the under trial prisoners are denied medical facilities, do they 
generally approach the court for getting such facilities? 
 
           40% Police personnel,   20% Prison staff,    60% advocates including 
public prosecutors and 80% others including judicial officers, 
academicians, social workers and Journalist believes that under trial 
prisoners generally approach the court for getting such medical 
facilities. 
 
           60% Police personnel, 14% Prison staff, 30% advocates including 
public prosecutors believes that under trial prisoners generally 
approach the court for getting such medical facilities. 
  
26 What are the pains/sufferings of under trial prisoners during detention? 
 
 60% Police personnel 80% Prison staff 20% advocates including public 
prosecutors 80% others including judicial officers, academicians, social 
workers and Journalist believes that Deprivation of personal liberty 
80% Police personnel 80 %Prison 20% advocates including public 
prosecutors others including judicial officers, academicians, social 
workers and Journalist believes staff 80%believes that Missing family 
80% Police personnel 54% Prison staff 30% advocates including public 
prosecutors 70 %others including judicial officers, academicians, social 
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workers and Journalist believes that Facing abuses, in jail 40% Police 
personnel 60% Prison staff 30% advocates including public 
prosecutors 40% others including judicial officers, academicians, social 
workers and Journalist believes that Afraid of social stigma, are the 
pains/sufferings of under trial prisoners during detention. 
 
27 Whether Human Rights of under trial prisoners are being protected in 
Gujarat? 
 
80% Police personnel, 100% Prison staff, 20% advocates including 
public prosecutors and 70% others including judicial officers, 
academicians, social workers and Journalist believes that Human 
Rights of under trial prisoners are being protected in Gujarat. 
 
20 % Police personnel, 30% others including judicial officers, 
academicians, social workers and Journalist believes that Human 
Rights of under trial prisoners are not been  protected in Gujarat. 
 
20% Police personnel, 10% advocates including public prosecutors 
20% others including judicial officers, academicians, social workers 
and Journalist believes   that Police atrocity beyond reasonable limit, 
 
10% advocates including public prosecutors  believes that Breech of 
detention rules and  
 
20% advocates including public prosecutors 10% others including 
judicial officers, academicians, social workers and Journalist believes   
that Improper investigation/ method of investigation, lack of proper 
knowledge of rules, procedures etc  are the reasons. 
 
28 Whether Role of N.G.O. / Social Service agencies can add to speedy 
disposal of the case? 
 
           100 % Police personnel, 34% Prison staff, 70% advocates including 
public prosecutors and 70% others including judicial officers, 
academicians, social workers and Journalist believes that Role of 
N.G.O. / Social Service agencies can add to speedy disposal of the 
case. 
 
14% Prison staff, 20% advocates including public prosecutors and 30% 
others including judicial officers, academicians, social workers and 
Journalist believes that N.G.O. / Social Service agencies cannot play 
an important role to speedy disposal of the case. 
 
29 Whether role of NGOs/Social Service agencies can help bringing in 
better life for under trial prisoners after they are released? 
 
          100% Police personnel, 34% Prison staff, 90% advocates including 
public prosecutors and 100% others including judicial officers, 
academicians, social workers and Journalist believes that role of 
 418 
NGOs/Social service agencies can help bringing in better life for under 
trial prisoners after they are released. 
 
14% Prison staff, 10% advocates including public prosecutors     
believes that role of NGOs/Social service agencies can not help 
bringing in better life for under trial prisoners after they released. 
 
Questionnaire for under trial prisoners. 
 
1. What do you know about your rights as an under trial prisoner? 
Enumerate the rights? 
 
 1(7%) under trial prisoners believes that he has very good knowledge 
he knows about his rights, 6 (40%) under trial prisoners believes that 
he have average knowledge about rights, 7 (47%)  under trial prisoners 
believes that he have no knowledge about their rights 
 
2. Have you been informed about the grounds of arrest at the time of 
arrest by police? 
 
8 (53%) under trial prisoners have been informed about the grounds of 
arrest at the time of arrest by police  
 
7 (47%) under trial prisoners have not been informed about the 
grounds of arrest at the time of arrest by police 
 
3. Do you know your offence is Bailable offence? 
 
 10 (67%) under trial prisoners know that their offence is bailable,  
 
2 (13%) under trial prisoners know that their offence is not bailable, 
 
2 (13%) under trial prisoners don’t know that their offence is bailable 
 
4 Subsequent to your arrest the production before the Magistrate was 
done within 24 hours?  
 
 13 (87%) under trial prisoners was produced before the Magistrate 
within 24 hours and 2 (13%)  under trial prisoners was  not produced 
before the Magistrate within 24 hours. 
 
5 During interrogation, have you availed advice of your lawyer? 
 
 During interrogation, 8 (53%) under trial prisoners availed their advice 
from the lawyer and 6 (40%) under trial prisoners not availed their 
advice from the lawyer 
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6 During investigation, have you sought free legal aid at the cost of State 
Government? 
 
During investigation, 3 (20%)  under trial prisoners sought free legal aid 
at the cost of State Government, 10 (67%) under trial prisoners don’t 
sought free legal aid at the cost of State Government, 
 
7 If charge-sheet is filed, it is filed within how many days? 
 
           Charge sheet was filed, within 90 days (4 under trial prisoners (27%), 
between 60 t0 90 days (4 under trial prisoners (27%),) and in 60 days 
(2 under trial prisoners (13%). 
 
8 The primary hearing of your trial is initiated, if yes, within what time 
period? 
 
9 (60%) under trial prisoner’s trial is initiated, 5( 33%)  under trial 
prisoner’s trial is  not initiated, 
 
9 Have you been produced before the Court regularly at the interval of 14 
days? 
 
14 (93%) under trial prisoners were produced before the Court 
regularly at the interval of 14 days. 
 
10 While visiting the Court, have you been handcuffed? Or tied with 
 ropes? 
 
 6 (40%) under trial prisoners were handcuffed While visiting the Court, 
9(60%) under trial prisoners were not handcuffed While visiting the 
Court. 
 
11 Are you satisfied with the working efficiency/behaviour of Government 
Pleader? 
 
 4 (27%) under trial prisoners were satisfied with the working 
efficiency/behaviour of Government Pleader, 2 (13%) under trial 
prisoners were not satisfied with the working efficiency/behaviour of 
Government Pleader, 
 
12  Are visitors allowed to meet you in prison? 
 
(87%) Under trial prisoners were allowed to meet in prison, 1 (7%)  
under trial was not allowed to meet in prison. 
 
13 Are you availing newspapers, magazines, books, TV. Facilities or 
games etc.? 
 
 12(80%) under trial prisoners were provided newspapers, magazines, 
books, TV. Facilities and games etc. 2(13%) under trial prisoners were 
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not provided newspapers, magazines, books, TV. Facilities and games 
etc 
 
14 Prompt and efficient medical aid is available to you in prison? 
 
13 (87%)  under trial prisoners were got medical aid in prison , 
1 (7 %) under trial prisoner it was not available. 
 
15  Are you availing food through Tiffin services from your home or you 
are satisfied with the food of prison? 
 
5 (33%) under trial prisoners were avail food through Tiffin services 
from their home, 10 (67%) under trial prisoners were not avail food 
through Tiffin services from their home. 11 (73%) under trial prisoners 
were satisfied with the food of prison 1 (7%)  under trial prisoners was 
not   satisfied with the food of prison. 
 
16  What are the problems you are facing after your arrest and before your 
trial regarding restrictions on your freedom, social stigma, sexual 
frustration, loss of business or profession, social boycott, deprivation 
from family, deprived from privacy, unsatisfactory food, associated with 
other criminals? 
 
The problems facing after their arrest:- 
 
Restrictions on your freedom  07 under trial prisoners (47 %) 
Deprivation from family  12 under trial prisoners (80%) 
Social stigma   09 under trial prisoners (60 %) 
Social boycott   07 under trial prisoners (47 %) 
Sexual frustration   05 under trial prisoners (33 %) 
Unsatisfactory food   04 under trial prisoners (27 %) 
Deprived from privacy  05 under trial prisoners (33 %) 
Loss of business or profession  06 under trial prisoners (40 %) 
Associated with other criminals 02 under trial prisoners (13 %) 
 
17  Do you know the word “Human Rights’? 
 
9 (60%) under trial prisoners know about “Human Rights’ and 6(40%) 
under trial prisoners do not know about “Human Rights’. 
  
 
 
 
 
 
 
 
 
 
CHAPTER-X 
 
 
Findings & Suggestions 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CHAPTER-X 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 421 
Findings & Suggestions 
 
Findings 
 
The researcher had circulated questionnaire for Human Rights of under trial 
prisoners in Gujarat State to variety of groups like police personnel, prison 
staff, advocates including public prosecutors and other members like judicial 
officers, academicians, social workers and journalist means those who are 
directly or indirectly connected with Human Rights of under trial prisoners. 
Majority groups believe that under trial prisoners are entitled for all Human 
Rights but with reasonable restrictions, means they are entitled for some 
specific rights only. They firmly believe that under trial prisoners have right to 
live with dignity in jail, also they believe that right to speedy trial is essential 
fundamental right for them and they are entitled for free legal aid and advice. 
Again majority of the groups believe that practice of keeping under trial 
prisoners with convicted is not just, fair and reasonable also they believe that 
hand-cuffing for them is unconstitutional. It would be helpful to transfer the 
prisoners from over-populated jails to vacant jails will be helpful to 
overcrowded problems of the prisoners. Also they believe that present Prison 
Laws are not consistent with the present trends, specifically related to 
reformation. They also believe that it is the prime duty of the State to provide 
under trials, the basic amenities of life. Most of the groups believe that the 
advocate assigned by the State to defend under trial prisoners in their trial are 
un-experienced and so their services are not satisfactory. Because of less 
number of the judges, cumbersome procedure of law are the responsible 
factor for delayed justice. Overall Human Rights of under trials are being well 
protected in Gujarat. It would be much more helpful to under trial prisoners, if 
NGOs and social services agencies can join for the protection, promotion and 
for their rehabilitation to bringing better life for under trial prisoners.  
 
Majority of under trial prisoners believe that they have no knowledge about 
their rights or kinds of offences or the procedure done by police at the time of 
arrest and produced before the Magistrate. There is a provision of free legal 
aid but majority of under trial prisoners do not get free legal aid. Majority of 
under trial prisoners are getting such basic amenities and facilities in the jail. 
Most of them are facing very serious problems during their jail time like 
deprivation from family, social stigma, social boycott and restriction on their 
freedom.  
 
Suggestions 
 
Human Rights is a widely and intensively  spread phenomena in present days 
throughout whole society in all the class of people which may be poor or rich, 
literate or illiterate, victims or administering authorities. Of course the proper 
and clear conceptual understanding is really not prevailing even in educated 
masses or Human Rights administering agencies also such as police 
personnel, prison personnel, judiciary etc. The basic definition, concept, kinds, 
methods of implementation of Human Rights is also not known to this different 
crowds, it appears that a group of blind people by touching and feeling an 
elephant describing and narrating the different body organs of elephant in own 
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language and own fashion and unfortunately all different narrations do not 
portray the real picture of the elephant. It is the same position of Human 
Rights that either legislative department, judiciary, police personnel, prison 
personnel, lawyers and government pleaders all are narrating and describing 
the Human Rights concepts in own language and after such interpretations 
they administer them in own fashion which finally results in absolute awkward 
and absurd dimensions. For real, actual and proper protection and promotion 
of Human Rights, all these different groups are required to be linked with each 
other with proper communication, co-ordination and understanding which 
popularly known in legal language as “consensus ad idem”. It can be 
compared with playing a melodious music tune with the help of whole 
orchestra comprises of different artists playing with perfect tuning on different 
musical instruments having the common and unanimous performance for the 
same tune. Meaning thereby for the proper melodious sweet tune of Human 
Rights, all the orchestra players should be trained, educated, communicated 
and coordinated for unanimous tune. The different suggestions for the same 
can be enumerated as under:- 
 
1. Suggestions for legislature and law enacting, amending agencies.  
 
 In our country about more than 50% of community is illiterate, 50% 
persons are living their life below poverty line, more than 3 crore cases 
are pending before different Courts, specifically in Gujarat about 33 
lakh cases are pending for justice. Delay in justice has become the 
routine feature of judiciary system which is accepted by the society and 
all concerned as a routine and integral part of whole system. The 
detailed study regarding the under trial prisoners and their position 
from different angles has taught the researcher that for the gross and 
repetitive violation of Human Rights, the primary and vital responsibility 
is of whole system. Since the colonial days, the ancient enactments 
which were formed and enacted before minimum 150 years to 200 
years for controlling the colonies, are subsequent to their 
independence are still operative. The mentality of slavery, un-ability to 
change, notion of rigidity or reluctancy against the modernization is a 
crucial problem. The Indian Penal Code was drafted by Sir Lord 
Mekellow in 1937 and with subsequent amendment enacted on 1st 
January, 1860, same way The Indian Evidence Act in year 1872, The 
Prison Act in 1894. Only minor additions, alterations are done as and 
when required otherwise looking to the present age of modernization, 
computerization, industrialisation and absolutely altered and new  
environment of society in different spheres of life like economy, 
business and profession policies, patterns, increasing population, 
increasing crime rate, variety and diversification. If we review the 
provisions of classification of prisoners under the Prison Act, 1894 
which only classifies in three cadres, under trial prisoners, convicted 
prisoners and civil prisoners. If we evaluate present classification in 
context to present crime classifications, it can be more diversified as 
(1) under trial prisoners with sub-classification of white-collar criminals, 
the criminals who have committed economic crimes, hardcore 
criminals, terrorists etc. (2) convicted prisoners (3) detenues under the 
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preventive detention laws. They all are required to be classified 
separately, kept separately, treated separately for the purpose of 
internal safety and security of prison, safety and security of inmates 
and preventing the contagious effects of criminality among them. 
Likewise so many provisions are required to be changed but it is 
advisable to do the amendment to that ancient Act i.e. Prison Act. It is 
advisable to enact new Prison Act by keeping in mind present factors, 
problems, issues pertaining to prisons. Same way Prison Manuals are 
also out dated. They are also required to be redrafted to overcome the 
short comings, lacunas of old Manual’s rules. During the visit of 
Mehsana Sub-Jail, an under trial prisoner, Mr. Chaudhary who was a 
teacher, who was having a love affair with young girl of 17 years and 6 
months and there were several communication of their love and about 
33 letters have been written by girl. Though because of eloping 
Mr.Chaudhary was arrested under section 363, 366 & 376 and he is 
behind the bar since last 10 months and could not avail the benefit of 
Supreme Court well known judgment of Varad Rajan v. State of 
Madras. Neither investigating officer nor the judiciary that when a girl is 
on the merge of attaining the age of majority, I.O. should not have 
arrest the accused under these non-bailable sections. Thus the rigidity 
of Criminal Laws and procedural rigidity of procedural laws has violated 
the Human Rights of innocent citizens. Thus it is the basic need of hour 
to redraft Penal Code, Criminal Procedure Code, Prison Act, Jail 
Manual and all other concerned laws to meet with present need of 
society to restrict the crime to punish the offender on one hand and 
protecting the Human Rights of both victim and accused equally.  
 
2. Suggestions for Central Government and State Government and 
National Planning Committees.  
 
 Whole judicial system and its organs like police machinery, prison 
machinery are treated by the Governments  as unwanted illegitimate 
child disliked by the parents hence proper budgets, financial aid and 
funds are not allotted for maintenance, modernization. In U.S.A. the 
population and judiciary rate is of 115 judges against population of 10 
lakh. In India the said rate is increased slowly and gradually in last five 
years and improved rate is 14.5 judges against the population of 10 
lakh. So the recruitment, placement, training of judiciary is a neglected 
aspect by both central government and state government even their 
training, computerization, modernization, providing facilities of library, 
sub-ordinate staff is also neglected, The use of modern technologies 
like video conferences through jails can save the working hours, 
increase the ability and speedy justice but it is neglected. The pay 
scales are also very less. It is really poor in comparison of efficient well 
earning lawyer which either creates the frustration for judiciary or they 
are tempted to get undue wrongful benefits and over a period which 
may increase the rate of corruption and mal-practices. It is normally 
observed that in five year planning for whole nation, the big budgets 
are provided for construction of dams, highways, roads, even the Town 
Planning Department of metro-cities are also providing good budget 
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and completing the flyover bridges, metro trains in cities like Delhi but 
by keeping in view the increasing rate of population. Same way 
increasing rate of crime, increasing diversification in offences, actually 
more police stations, more prisons, effective and efficient prison 
system development, good training programmes, modern equipments 
are not planned and adequate funds are not allocated. The total 
strength of prison administration in Gujarat State was approved and 
sanctioned in year 1960 long back at the time of separation from great 
Mumbai State, subsequently the population is increased, the crime rate 
is increased at exorbitant rate though the approved sanctioned strength 
of prison staff is still not increased, the irony  of prison staff is of that it 
suffers from vacancy of posts numbering into 455 against the approved 
strength of 1372 so it can be understood that about 1/3 of post of 
prison officials are vacant which was sanctioned in 1960. Here the 
strength is required to be increased alongwith immediate recruitment 
on these posts to overcome the problem of prison administration. 
During the interviews of prison officers, it was found that because of 
negative awareness of Human Rights on one hand non-availability of 
modern equipments or self-protecting weapons, prison staff himself are 
scared of hard-core criminals in jails. Many times they are been 
wrongly alleged, abused and even beaten by the prisoners. They only 
have the excuse of getting themselves to transfer to other prisons 
which effects might and moral of prison officials. Thus both National 
level and Central level proper arrangements must be done for providing 
adequate funds to meet with the requirement of this hour.  
 
3. Suggestions for law enforcing and administering agencies.  
 
3.1 Judiciary 
 
 For the protection of Human Rights of under trial prisoners, the role of 
judiciary is only and only key role begins immediately on the production 
of accused before the Court and ends on with the end of trial either by 
acquittal or by conviction, during whole this journey of accused he is 
under the direct or indirect supervision of judiciary. With all due respect 
towards all judiciary, it can be said that they require better modern 
equipments, instruments, libraries, training programmes, orientation 
programmes, pressure free environment and atmosphere for 
conducting fair, just and speedy trial.  Actually it is observed that over-
publicity of certain criminal incidents and media trial adversely effects 
the judicial process of trial. After all judges are also human beings. 
Their emotions, their feelings and reflections or expressions of their 
family members and friends pertaining to some particular event of rape 
or murder are directly or indirectly creating a great pressure on judges 
which many times effects adversely to the rights of under trial 
prisoners. The pay scales of judges specifically J.M.F.C. and District 
Court Judges are really not adequate to meet with the standard of 
living which either leads to frustration for whole family or himself also. 
Presently because of the move of Evening Courts, judges are fully 
occupied though out the day and work for minimum 12 hours a day 
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which may prove as a good experiment for short term but may turn out 
to be a boomerang for whole judiciary system because it is like a 
compulsory overtime and they are working as bonded labour under the 
pressure of higher forum judges which effects their health, quality of 
work and judgment and may cause personal problem of non-availability 
of time for reading of new enactments, new verdicts by the High Courts 
and Supreme Courts on one hand and may lead to frustration for family 
also on the other. Actually to obtain more funds from Central 
Government and State Government for these departments and to 
recruit more number of judiciary, to train them properly, to develop 
them professionally is the only proper and permanent solution to 
overcome the backlog of cases. It is also observed in certain cases that 
the moral courage to take bold, true and fair decisions are required 
against the political pressure or pressure of media. This type of 
decisions presupposes sound, detailed and perfect knowledge of 
subject matter (facts of the case), provisions of concerned laws, 
knowledge of precedents, moral courage and self-confidence. 
Specifically in non-granting the bails and while not using the 
discretionary powers in favour of accused, it becomes easier, quick to 
deliver the non-speaking judgment whereas on the contrary to grant 
the bail in controversial cases, it requires thorough knowledge of law 
and moral courage, so many times in such cases the denial becomes 
the easy way for the judiciary which also harms Human Rights of under 
trial prisoners. The lengthy procedural hurdles should be overcome by 
them by practical approach. The humanitarian and personal approach 
while granting the remand or bail is expected. It is observed that during 
the hearing of remand application many times only the formal justice is 
delivered. On hearing the applications of further remand or whenever 
accused is produced who is in police custody, it is a custom to ask to 
the accused about any problem or difficult or complaints against the 
police as a part of routine procedure. But this formality is done in 
presence of police and in absolutely technical manner. Actually the 
accused is hungry or not, tortured or not, he has abstinence from 
sound sleep or not, whether he needs medical aid or not etc. such 
questions can be easily judge by observing the accused or by 
sympathetic questions because many times the accused are much 
scared of police and are under pressure of further custodial violence 
hence a simple technical question by judiciary may not be able to fetch 
the true and real reply and finally it may result into the violation of 
Human Rights of under trial prisoners. Same way it is found that the 
visits of prison as an official visitor are also absolutely formal and even 
in report of National Human Rights Commission, it is observed by them 
that visitors have not attended all the necessary legal visits to the 
prison which deprives the under trial prisoners to express their 
difficulties and problems to judiciary and to get some positive result. 
Actually prison system is  one of the organs of justice administration  
and under trial prisoners are under the direct control of judiciary 
because they are under judicial custody so it becomes a primary 
responsibility on the part of judiciary to visit the prison, to hear the 
complaints of under trial prisoners, to verify the records etc., but 
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normally prison visit is a neglected subject matter for judiciary as 
observed. It is really sorrowful state of affairs that prisons are 
overcrowded for so many reasons out of those reasons one primary 
reason is of gross-negligence on the part of judiciary of non-granting 
the  bail on personal bond or use of powers of admonition etc. In many 
cases though J.M.F.C. are the Chairman of the free legal aid 
committee of concerned Taluka place are not bothered even to inform 
or to provide free legal aid to accused. For petty offences such 
practices must be overwhelmingly exercised by the judiciary.  It is 
specifically observed that the use of probation for eligible accused is 
neither done by judiciary nor demanded by lawyer of accused for the 
best reason known to them. Moreover since long the posts of probation 
officers are also vacant because of government lethargy and non-
availability of funds so this Act is now like a dead Act.   
 
3.2 Government Pleaders and Lawyers  
 
Normally it is observed that the Government Pleaders do not get much 
time to be well prepared for the matter to be contested by them 
because they are assigned the matters before few hours so they do not 
get proper time even to read the case papers and prepare themselves 
to contest it properly. In other words on one hand they are having 
extreme work load and lesser time for preparation on the other hand 
which leads to injustification to the matter (case).  The amount of 
remuneration which is paid to them by Government is very poor and 
inadequate which creates negative impact and it leads to negligence 
and half hearted attempts for the matter. Many times the advocates 
appearing with prosecution helps them in preparing the affidavits, 
providing the issues for arguing the case then only their performance is 
proper otherwise many times they are ignorant about the integrated 
aspects of facts and crucial law points. They are suffering from the 
vices of back seat driving done by lawyers of opponent parties. They 
should be morally committed for speedy trial and fair justice to all 
concerned. Government Pleaders as well as Advocates working for the 
accused are deprived of modern amenities and facilities of judicial 
websites and library facilities and even good staff of stenographers or 
clerks working for them hence they are compelled to prepare all 
drafting and court formalities themselves which leads to frustration 
inefficiency or inadequate efforts. Specifically in rural areas which 
constitute major portion of our country, advocates and government 
pleaders are not much aware of new Acts, new amendments or verdict 
of Hon’ble High Courts and Supreme Court, hence rich library is a 
must. Legal awareness seminars or refresher courses must be 
organized for latest developments in legal fields.  It is always observed 
and experienced by the people, victims and clients that the standard of 
services provided by the lawyers and the efficiency of services are 
always not up to the marks and sometimes it is below the efficiency 
line. It is normally alleged that in majority of cases the free legal advice 
and aid is provided by the junior advocates who are still learning about 
the laws and having no practical experience to compete or to contest 
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with experienced and seasoned advocates. Moreover, they have 
always been underpaid as far as the remuneration is concerned, and 
many time clerical and conveyance expenses are collected from the 
clients. To overcome this issue actually, each and every lawyer who is 
practicing in respect to the branch of law must offer himself voluntarily 
for this pious mission of providing free legal advice and aid to poor 
people so that a benefit of wide experience, knowledge can be availed 
by needy people. Meaning thereby Senior and settled professional 
advocates also should accept such cases and should be helpful to 
provide their expertise to down-trodden people. 
 
3.3 Police 
 
Police personnel are also facing the serious problems of (1) shortage 
of staff (2) regularly irregular working hours (3) overburden of workload 
(4) political pressures and influence of vasted interest (5) traditional 
and procedural laws (6) ignorance of new amendments and new laws 
(7) traditional methods of investigations (8) lower pay scales etc. 
Hence they are always guided and misguided by many factors and 
they are not always independent in investigation. They are used to 
suspect every visitor to police station which may be victim, complainant 
or accused.  Police is authorized and monopolized to use the force 
under the shelter of law hence the chances of violation of accused and 
under trial prisoners increases. During the visit of prisons, it is found 
that they have crossed their custodial power’s limits and behaved 
brutally with mala-fide intentions either for personal egos, financial 
gains or under some pressures.  The main reason behind such 
custodial violence and atrocities is caused by ignorance of laws 
pertaining to Human Rights. Moreover, generally it is observed that the 
complaints against the police officials are never successful to bring 
quick and effective results and logical end of the matter hence after 
such incidents, they use the force more vibrantly and safeguardedly as 
a successful wrongdoers. The complaints against the police officers 
are also investigated by their own colleagues who are also police 
officers hence it always results into the favour of police officers. Many 
times time factor is also playing a vital role which compels the victim to 
forget and to forgive police officers. A popular incident of custodial 
torture by applying a Tiger Balm in the eyes of prisoners in Rajkot 
Police Station was investigated by Senior I.P.S. Police Officer in such a 
lengthy and time wasting manner that as per the opinions of eye 
surgeons the concerned police officers they were waiting for regaining 
the eye sight of convicted and over a period of two, three months, the 
negative effect of Tiger Balm vanished and eye sight become normal of 
victims of custodial violence. Hence whole chapter was forgotten. An 
another case of custodial torture was observed on a boy of 18 years at 
Naranpura Police Station, in which the police has attempted to impose 
the liability of all 28 pending cases of chain-snatching on a chain-
snatcher who was caught in one case. Moreover, the police of whole 
Ahmedabad was also ready to involve this boy in all parallel cases of 
chain snatching to show the result and make the disposal of all pending 
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investigations so that they can get rid of pending inquires. Such 
tendency must be avoided by the Police Officers. Further it is observed 
during the visit of prisons that prisoners booked under section 122 C of 
Bombay Police Act or section 151 of Criminal Procedure Code were 
the cases of either misuse of powers or it was just absolutely routine 
and procedural work done by the police without any actual investigation 
or requirement. During the combing nights police officers are under the 
psychological pressure to book minimum number of suspected 
criminals as a preventive measure hence for completing the quota 
sometimes even beggers are also caught. This practice must be strictly 
restrained and restricted by the Senior Police Officer or by Home 
Department. During the celebration of certain festivals or procession of 
Rath Yatra etc. the citizens of other communities are also booked to 
show that police is vigilant and conscious to prevent the crime, which 
leads to serious violations of Human Rights and infringements of rights 
of personal liberties of an individual. Such practices must be restricted. 
It is further observed that many times in some offences the accused 
are required to be released on personal bond but because of either 
ignorance or negligence same benefit is not granted to accused. In 
case of Jyotsnaben Vaghri at Kheralu, the police inspector did not 
bother to grant her personal bond and she was behind the bar for 45 
days in a petty offence when only a fine of Rs.100 was the maximum 
amount of penalty if found guilty of offence under section 110, 117 of 
Bombay Police Act.  Actually Police should inform the accused about 
their offences, the nature of offence and chances of geting the bail etc. 
or even inform their relatives for availing the free legal aid etc. for the 
protection of Human Rights of accused and under trials.  
 
3.4 Prison Administrators 
 
Prison is one of the integral part of the judicial administration  to assist 
in two manners to keep the custody of prisoners who are waiting the 
trial and to keep convicted prisoners. Of course now a days detenues 
under the preventive laws are also kept. During the custody Human 
Rights of prisoners are to be protected by the prison administrators. 
Prison officers and staff should handle the inmates as a living human 
being not numbered article and should be treated with all human 
dignity and respect because the judicial custody restrict only their right 
to freedom and personal liberties but all other fundamental rights are 
provided to them hence it should not be violated. Under trial prisoners 
are kept in judicial custody with the presumption of innocence that after 
the trial they may be acquitted so whatever time they are passing 
behind the bar should not proved to be punishment in advance. Of 
course our prisons are suffering from the problems of overcrowding, 
shortage of means, funds etc. but whatever amenities are available 
should be used to its optimum level for the benefit of prisoners. Actually 
these prisoners are in custody of jailor or superintendent hence the 
behaviour of jailor or superintendent should be like a quasi-parental 
authority because like father he has to control notorious children hence 
absolutely balanced approach should be adopted, reasonable force 
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should be used in rarest of rare case. It is observe during the visit of 
Nadiad Prison, the Jailor of Nadiad Prison motivated many under trial 
prisoners for painting the walls of prison without expectation of any 
wages or any other material benefit and by minimum fund available 
from Government, he attempted to maintain the environment and 
atmosphere of prison. The Jailor of Mehsana was calling each and 
every inmate by their own name like a grandfather of a family, knowing 
the problems of each inmates separately alongwith their family issues 
and assisting them on personal level. While departing from Nadiad jail, 
a group of under trial prisoners during the discussion expressed their 
feelings that jailor who is due for transfer because he is completing 
three years of his tenure of service, they would be again orphan. This 
way they express the gratitude for the jailor. This reminds a quotation 
of Ramayana pertaining to Shri Ram ±…íæÎçÐ ÜUÆæïÚæçÝ }æëÎéÝè Üé¨é}ææÎçÐ æ   
narrating and describing his character that while maintaining the law 
and discipline he may be strict and absolutely strict but  in and other 
respect of their personal requirements and feeling he should be softer 
and smoother even than a fresh flower. Normally the victims of 
custodial violence during the police remand are brought to the jail on 
completion of remand and suffering because of custodial violence, they 
require special care and attention in this delicate period hence this 
initial period is like a small child, first time going to kinder garden and 
being separate from the parents. It was observed by internal control 
system in government department in its audit report that the prisoners 
on their admission are to be subjected to quarantine for minimum ten 
days to enable them to acquaint themselves with rules, discipline and 
atmosphere of prison, but unfortunately in no single case, it was done. 
So it is suggested that in all the cases of admission to prison, 
quarantine should be the part of admission process. The major issues 
creating the dissatisfaction and grievances are of proper quantity and 
quality of food, proper and adequate place for sound sleep and 
interviews with their friends and family members. During the prison 
visits about the quantity and quality of food, no dissatisfaction was 
found among the prisoners, even many prisoners are provided the 
quantity of food than the actual approved hence there was no problem 
of underfeeding, it was really appreciable aspect. Of course in 
overcrowded jails the place of sleeping is really a very severe problem 
in personal opinion of researcher for which the prison management is 
not only responsible factor but the State Government and whole 
system at large is liable for not planning and funding for prisons. Of 
course in prison, the objectionable articles such as wine, mobile phone, 
weapons etc. are available as observed by Hon’ble High Court in 
Chetan Batri murder case.  Such practices must be absolutely stopped 
and the staff members involved in such practices should be eradicated 
from the establishment because it is known by the experience that 
without direct involvement and assistance of prison staff, such 
prohibited articles cannot be brought into the prison premises thus 
such cases should be viewed very seriously.  
 
4. Suggestions for law teaching Universities and Academicians. 
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 Syllabus formation / Practical training 
 
 During the discussion and seminars, it is found that majority of junior 
advocates are while studying, concentrate only on examination 
materials and study the laws with intention to get the degrees only. 
Actually apart from the theoretical aspect of syllabus, the practical 
aspects of the training should be more emphasized which may be 
either by visiting police stations, prisons, correctional homes, courts 
etc. frequently. It is found that majority of the lawyers have not  visited 
prisons, correctional homes, shelter homes for women prior to joining 
their profession or even during the practice which derives them from 
realizing and experiencing the problems of under trial prisoners, 
women and juveniles. Thus it becomes the onus of Universities and 
Academicians to orient future advocates to meet with the requirements 
to protect Human Rights of under trial prisoners.   
 
5. Suggestions for Media (Electronic and Print) 
 
 Increasing number of news channels and news papers, working round 
the clock for delivering the “Breaking News” and showing the repetitive 
live coverage of such issues has both positive and negative effects. 
Specifically when media is conducting the live trial on T.V. the persons 
absolutely unknown with the primary knowledge of law are discussing 
the vital and critical issues of laws. Many times it is also established 
that who is guilty and what is to be done with such accused. Police 
Personnel are always asked very sensitive, point blank and piercing 
questions with unwanted curiosity and trying to obtain interesting 
replies which can be served to the media mass to please them at large. 
Sometimes the opinion poll is conducted, whether somebody is to be 
imprisoned or not, should be hanged or not, sometimes court and its 
established procedures and decisions are openly criticized and 
evaluated that the punishment was excessive or not etc. e.g.  
conviction case of Sanjay Dutt. Such techniques and practice mislead 
public at large and create undue influence and pressure on advocates, 
judiciary and police personnel. Many times it is against the decorum of 
Courts also hence such publicity oriented practices should be avoided. 
Becomes "Media Trial". 
  
6. Suggestions for NGOs and Human Rights Activists. 
 
 NGOs and Human Rights Activists can contribute for speedy and 
effective trial by providing free legal advice and aid with the help of 
competent senior advocates and in matter of policy decision, Public 
Interest Litigation can be utilized as an ultimate device. The offenders 
for petty offences can be released by intervention of NGOs and Human 
Rights Activists. A legal aid scheme should be planned out in which the 
accused can be released for such offences at the first instance from 
the court directly and the admission to the prisons can be reduced 
which may help to reduce overcrowding. Legal Awareness Seminars, 
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Training programmes for prison staff, police staff, under trial prisoners 
should be organized for the awareness. Refresher course also can be 
planned and organized for the same purpose. Human Rights literature 
for different target groups should be published in local language which 
can be understood easily by such NGOs and should be distributed free 
of cost.  
 
7. Suggestions for relatives and family members of victims and accused. 
 
 In many cases it is observed that certain crimes are done by temporary 
greed, lust or anger by accused. It becomes the duties of family 
members, friends and relatives to rescue the accused with utmost 
sympathy and cordial efforts as if a patient is treated. The sense of 
hatred should not be created for such victims otherwise the victim 
would feel guilty-conscious, sense of inferiority complex and may turn 
out to be a hard-core criminal. Since the day of arrest during remand, 
police custody, judicial custody, trial and even conviction or the 
acquittal as the case may be, the approach of relatives and family 
members should be generous, objective and positive, which may be 
prove to be useful for correcting him and transforming him to be a good 
citizen even after conviction and completion of imprisonment is to be 
rehabilitated in the society.  
 
8. Suggestions for the society at large.   
 
 Because of the electronic media and press, many times the publicity of 
certain events, news are purveyed in absolutely wrong directions, 
many times coloured with mala-fide intentions lead the society towards 
misconception of the event and misunderstanding and integrity for 
particular person which creates severe and multiple problems for 
accused and their family to live in society peacefully and with dignity. 
Even if on acquittal, society always keeps bias for such acquitted 
persons. The wrong image always follows such persons like a dark 
shadow in their life, not only during the day but also in night. The scope 
for employment, business, profession, vocation is always curtailed and 
accused is again tempted for committing some crime to take 
vengeance with whole society. Here the society has to play positive 
and objective roll for rehabilitation of such people.   
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